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AGENT. 


§ 70. Fire.— Authority of.—Non-payment of Premium.—Where 
the agent’s authority as to taking risks and payment of premium 
is unquestioned, the insured has a right to rely on it as to waiver 
of payment. The insured was not bound to inquire whether the 
officer issuing the policy knew of the agreement made by the 
agent. 

Continental Ins. Co. vs. Randolph. 

Rep’d Jour’l, p. 387. 


ALIENATION, 


§71. Fme—W hat is—Insurable Interest—Of Part Forfeits 
W hole.—A conveyance by the insured to his daughter, who sub- 
sequently conveyed to her mother, is a change of title which de- 





. 
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feats the policy under a stipulation that any change in the title 
shall render it void. The result is not affected by the fact that 
the insured still had an insurable interest as occupant and tenant 
by courtesy ; nor by the fact that no consideration was expressed 
in the deed where such consideration was afterwards inserted ; 
nor by the fact that the conveyance was void as to creditors. 

Prescott vs. Hayes, 43 N. H., 593; Crafts vs. Union Ins. Co., 36 N. H., 
44, 53 ; Langden vs. Minn. Ins. Co., 22 Minn., 193 ; Atherton vs. Phenix 
Ins. Co., 109 Mass., 32 ; Edmunds vs. Mut. Safety F. Ins. Co., 1 Allen,311 ; 
Barnes vs. Union Mut. Fire Ins. Co., 51 Me., 110. 

The policy covered several distinct buildings for separate 
sums but fora gross premium. Held, that alienation which 
worked a forfeiture as to a part avoided the whole. 

Citing and discussing May on Ins., 22277, 278; Clark vs. New Eng. 
Ins. Co., 6 Cush., 342 ; Kimball vs. Howard Ins. Co., 8 Gray, 33 ; Lee vs. 
Howard Ins. Co., 3 Gray, 583, 594; Friesmuth vs. Agawam Ins. Co., 10 
Cush., 587 ; Gould vs. York Co. Mut. Fire Ins. Co., 47 Me., 403; Barnes 
vs. Union Mut. F. Ins. Co., 51 Me., 110 ; Commercial Ins. Co. vs. Spank- 
neble, 52 Ill., 53, (4 Am. Rep., 582 ;) Quarner vs. Peabody Ins. Co., 10 W. 
Va., 507, (27 Am. Rep., 582 ;) Merrill vs. Agricultural Ins. Co., 73 N. Y., 
452, (29 Am. Rep., 184 ;) Platt vs. Minn. Farm Mut. F. Ins, Co., 23 Minn., 
479, (23 Am. Rep., 697.) 


Baldwin vs. Hartford F. Ins. Co. 
Rep’d Jour’l, p. 433. 


APPLICATION. 


§ 72. Lire.— Representations as to Health.—Evidence.—Prior to 
the date of application insured had been imprisoned, but was 
pardoned on the ground, among others, of hemorrhage of the 
lungs. The prison physicians also testified to his having some 
cough and that he spit blood, and it was thought there was evi- 
dence of tuberculous disease. Held, where contrary medical 
evidence was to the effect that subsequent to the imprisonment 
there was apparently no lung trouble, and he was in vigorous 
health, and it appeared that the former testimony was probably 
influenced by sympathy, that whatever deception had been used 
to secure the pardon, there was none in procuring the application 
which would sustain an action to set aside the contract. 

Equitable Life Ass. Soc, vs. Palterson, et al. 

Rep’d Jour’l, p. 384. U. 8. C. C., Mass. 
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§73. Fime—ZHfect of Untrue and Fraudulent Answers by 
Agent.—An applicant for fire insurance signed an application 
therefor, leaving unanswered interrogatories respecting title, en- 
cumbrances and value of the land, to which interrogatories -un- 
true answers were subsequently written by the agent of the com- 
pany, without the knowledge or consent of the insured. A policy 
was issued which contained the following clause ; “ If the interest 
of the insured in the property be any other than the entire, uncon- 
ditional and sole ownership of the property, for the benefit of the 
insured, or if the same or any part thereof shall be encumbered 
by mortgage, judgment or otherwise, and be not stated to the 
company, and so expresed in the written portion of the policy, 
then, and in every such case, and in either of said events, this 
policy shall be null and void.” The insured never read the pol- 
icy, and about two months after it was issued, the property cov- 
ered by it was burned. Held, that the fraudulent-act of the agent 
being within the apparent limits of his employment, although not 
within the actual authority conferred upon him, the company was 
liable therefor. That although the assured was not, because of 
the fraud, held to the warranties or representations in the appli- 
cation, he was bound by the terms of the policy, if after the 
lapse of a'reasonable time he made no objection. 

2 Pars. on Cont., 585, 661 and notes. 

Swan vs. Watertown F. Ins. Co. 

Rep’d Jour’l, p. 392. 


ASSIGNMENT. 


§ 74. Fire—What Constitutes.—Action in Case of.—Where 
the policy was after the loss forwarded to plaintiff in pursuance 
of an understanding as his property to apply in settling indebted- 
ness, and an order was also drawn on the company, requesting 
payment to him and that his receipt should be full discharge. 
Held, that plaintiff was the owner, that there was a legal assign- 
ment to him. 

Hooker vs. Eagle Bank, 30 N. Y., 83 ; Maek vs. Mack, 3 Hun, 328 ; Dore- 
mus vs. Williams, 4 Ib., 458. 

Held, that an action brought in his own name in New York upon 
a judgment recovered in name of assiguor to his use in another 
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State, where the assignee could not sue in his own name, will be 
sustained. 

Morton vs. Morton, 13 S. & R., 107; Welch vs. Mandeville, 1 Wheat., 
233 and note; M’Cullum vs. Coxe, 1 Dallas, 139; Canby vs. Ridgway, 1 
Binney, 496 ; Southgate vs. Montgomery, 1 Paige Ch., 41-47. 

Held, that a trust deed providing for an assignment whenever 
trustee desired it, for the benefit of assignor would not of itself 


be an absolute assignment. 
Greene vs.° Republic F. Ins. Co. 
Rep’d Jour'l, p. 422. 


BENEVOLENT ASSOCIATION. 


§75.  Lire.—Beneficiary.—Construction of By-law.—Term 
Child Does not Include Grand-children.—The by-laws of a bene- 
volent association provided that on the death of a member a sum 
of money should be paid “ to the widow of such member if there 
be one ; if he leaves no widow, then to the child or children or 
their lawful guardian for them, share and share alike. Should 
the deceased member leave no widow, child, or children the 
money shall be paid to such person as he may have designated 
in writing.” Held, that the words “ child or children” must be 
taken in their primary meaning, and could not be extended to in- 
clude grand-children. 

2 Redfield on Wills, 2d ed. 15-18 ; 2 Jarman on Wills, 135, seq., 5th Amer. 


ed., 690. 
Winsor vs. Odd Fellows’ Ben. Ass. 


Rep’d Jour’l, p. 390. 


DESCRIPTION. 


§76.  Fmre— Warranty.—Statement by Broker's Clerk.—A 
statement in the policy that the building was used for storing ice 
was simply descriptive, and not a warranty that ice was there. 

Goddard vs. Monitor Ins. Co., distinguished. 

A statement made by broker’s clerk to the agent of the com- 
pany that the buildings were full of ice, though false did not viti- 
ate the policy ; the latter had no right to rely on the verbal repre- 
sentations of such a clerk. 

Dolliver vs. St. Joseph F. & M. Ins. Co. 

Rep’d Jour’l, p. 380. 





1881. ] Evidence.— Fraud.—Insolvency. 
EVIDENCE. 


§77. Fime—What is and is not Competent.—Agent.—Oral 
evidence is competent to show a mistake in reducing the contract 
of insurance to writing. A letter purporting to inform appellee 
that his policy had been forfeited was not prejudicial as tending 
to show the writer to be the agent of the company in the absence 
of any direct evidence. A refusal to allow the agent to state to 
the best of his belief, what the contract was, could not be pre- 
judicial where he had already substantially covered the same 
ground. Where there was no evidence that instructions of the 
company to the agent were known to the insured, they were 
properly excluded. Evidence of custom of insurance companies 
was not proper ynless it appeared that the contract was entered 
into with reference to such custom. 

Continental Ins. Co. vs. Randolph. 


FRAUD. 


§78. Liure.—WMoney Paid on a Void Policy—Where money 
has been paid upon a void policy of life insurance, upon false rep- 
resentations as to the death of insured, it may be recovered 
back, either in assumpsit or in an action in damages counting 
upon the fraud. 

Cutts vs. Phalen, 2 How., 376. 

The suit is not upon an illegal contract, but on the ground of 
fraud. 

Distinguishing McCausland vs. Ralston,12 Nev., 195 ; McBlair vs.Gibbes, 


17 How., 233; Armstrong vs. Toler, 11 Wheat., 258; Dillon vs. Allen, 46 
Towa, 299, 


N. W. Mut. Life Ins. Co. vs. Elliott. 
Rep’d Jour’l, p. 333. U. 8. C. C., OREGON. 


INSOLVENCY. 


§79. Lire.—Removal of Suit.—Status of Superintendent of 
Insurance.—After proceedings had been taken in Missouri to wind — 
up the affairs of an insurance company, and the superintendent 
of insurance had taken possession of the assets of the company, 
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suit was begun in a State court in Louisiana, to restrain the re- 
ceiver of such company from interfering with the assets of the 
company in Louisiana, and praying that the same might be de- 
clared a trust fund for the benefit of the policy-holders residing 
in the latter State. This cause was removed to the Federal 
Court, and upon motion to remand: Held, that the court erred 
in remanding the same to the State court. Held, that the super- 
intendent of insurance became by operation of law the legal suc- 
cessor of the corporation, and was in legal effect the only oppon- 
ent of the Louisiana litigants at the time their suit was com- 
menced ; and he being acitizen of Missouri was entitled to have 
the cause removed to the Federal Court, and require citizens of 
Louisiana to litigate their claims with him in that court. 


Life Ass. of America vs. Rundle. 
Rep’d Jour’l, p. 447. U. 8.8. C, 


INTEMPERANCE. 


§80. Lire.—Construction of Questions in Application.—A pol- 
icy of life insurance was to be void if either of the answers to 
the following questions was false or untrue: “ Has the party 
whose life is to be insured, ever been intemperate?” “No.” “Is 
the party now of correct and temperate habits?’  “ Yes.” 
Held, that these questions and answers refer to the habits of the 
insured as to the use of intoxicating liquors, and not to occasional 
practices, and if his usual and general habits were to abstain, or 
to use in moderation, an occasional indulgence to excess does 
not render the answers false or untrue. But it is not necessary to 
the existence of intemperate habits, that the excessive use of in- 
toxicating liquor should be continuous and daily, and an instruc- 
tion to the jury that a continuous and daily use; of intoxicating 
liquor is necessary to constitute such habit, is erroneous. 

Miller vs. Mut. Ben. Ins. Co., 34 Iowa, 222. 

Union Mut. Life Ins. Co. vs. Reif. 

Rep’d Jour’], p. 428. 


LEX LOCI. 


§8l. Lire—As Regards Validity of Policy.—Countersigning 
by Agent.—The validity of a policy is generally to be decided by 





1881.] Lex Loci.—Parol Contract.—Practice. 407 


the law of the place where made, and when countersigning by 
the agent at P. and payment of premium to him were by its 
terms needed to render it binding, that was the place of contract. 

Story on Confl. Laws ? 242 (1,) e¢ seg.; Cooley on Const. Lim., 286 ; Cox 
vs. U. S., 6 Pet., 203; Hyde vs. Goodnow, 3 N. Y., 269; Jn re Clifford, 2 
Sawy., 428; Pomeroy vs. Ins. Co., 40 Ill., 400 ; Thwing vs. Ins. Co., 111 
Mass., 109 ; Wood on Fire Ins., 189 and note 2; Hardie vs, Ins. Co., 26 La. 
Ann., 242 ; Ins, Co. vs. Kennedy, 6 Bush, 450. 


N. W. Mut. Life Ins. Co. vs. Elliott. 


PAROL CONTRACT. 


§82. Fire.—Counter Claim.—A contract for insurance may 
be effected by parol. 

City of Davenport vs. Peoria F. & M. Ins. Co. 

Evidence in this case showed a valid contract for insurance in 
the company of plaintiff. In an action in equity by an insur- 
ance company to cancel a policy written by one of its agents in 
conformity with a parol agreement upon the ground that it was 
wrongfully and fraudulentlyjissued after the loss: Held, that a 
loss under such policy might be set up in the answer as a coun- 
ter claim, and upon denial of relief for vacation of policy, judg- 
ment for the amount of such loss ordered. 

Bliss on Code Pleading 3 126 ; Woodruff vs. Sarner, 27 Ind., 4. 

Revere F’. Ins. Co. vs. Chamberlin, et al. 

Rep’d Jour’l, p. 397. Towa 8. C. 


PRACTICE. 


$83. Lire.—sService in Case of Minor.—Suit was instituted 
in the U.S, Circuit Court against a minor to cancel policies taken 
out by his father on his life and payable to said minor, on the 
ground of fraud and suicide, and a decree was obtained declaring 
them void, which decree was filed in the U. S. Circuit Court of 
another State, in answer to a suit there brought for recovery on 
the policies. It appears that the minor had previously removed 
from the first State to the second, and no personal service on him 
was ever made in the first State,but only on his general guardian, 
and that a guardian ad litem had been appointed by the court to 
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represent him. Held, that in a suit on personal contracts, per- 
sonal service is necessary, the court never obtained jurisdiction 
of the minor, and the decree against him was void. 

Pennoyer vs. Neff, 95 U. 8., 714. Distinguishing Preston vs. Dunn, 25 
Alabama, 513 ; Robb vs. Lessee, 15 Ohio, 699; Gronfier vs, Puymirol, 19 
California, 629. 

N. Y. Life Ins. Co. vs. Bangs. 

Rep’d Jour’l, p. 437. 


PROOFS OF LOSS. 


§84. Frre— Waiver of.—Failure to require exact proofs of 
loss, and reliance on non-payment of premium are waiver of such 
proofs. 

Phoenix Ins. Co. vs, Stevenson, 78 Ky. 

Continental Ins. Co, vs. Randolph. 

—$10. 


§85. Fire.—WMagistrate’s Certificate—The certificate of a 
magistrate is a condition precedent to a suit when the policy stip- 
ulates that’ it shall not be payable until such certificate is pro- 
duced. 

Johnson vs. Phoenix Ins. Co., 111 Mass., 49. 

A policy stipulation that the magistrate shall not be concerned 
in the loss as a creditor does not disqualify every magistrate who 
may chance to be a creditor to a trifling amount, but simply one 
who might be supposed from the fact to have a personal interest 
in the policy. 

Dolliver vs. St. Joseph F. & M. Ins. Co. 


REMOVAL. 


§86. Fme—From State to Federal Court.—Construction of 
Statute.—Insured property was destroyed by fire alleged to have 
been occasioned by the negligence of the defendant. The insur- 
ance covered only part of the value of the property and was paid 
by the insurer to the owner. The owner of the property, who 
was a citizen of Wisconsin, and the insurance company, which 
was a citizen of New York, joined in an action begun in the 
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State court, to recover the total loss. The defendant was a citi- 
zen of Wisconsin, and attempted to remove the cause to the 
Federal Court. Held, that the case did not involve a controversy 
which, within the meaning of the second clause of section two of 
the removal act of 1875, was wholly between citizens of different 
States, and which could be fully determined as between them 
without the presence of the plaintiff who was a citizen of the same 
State with the defendant, and therefore that the case was not re- 
movable under that act. 

Citing and discussing.—London Assurance Company vs. Sainsbury, 3 
Doug., 245 ; Mason vs. Sainsbury, 3 Doug., 60 ; Yates vs. Whythe, 4 Bing., 
N. C., 272; Hart, et al. vs. Western R. R. Corporation, 13 Metc., 105; 
Bockingham Mut. Fire Ins. Co. vs Bosher, 39 Me., 254; Conn. Mut. Life 
Ins. Co. vs. N. Y. & N. H. R. R. Co., 25 Conn., 270; Peoria Ins, Co. vs. 
Frost, et al., 37 Ill., 333 ; Hall & Long vs. R. R. Co.’s, 13 Wall., 370 ; Ins. 
Co. vs. Erie R. R. Co., 73 N. Y., 999; Swarthout, et al. vs. R. R. Co., 43 
Wis., 628 ; Adtna Ins. Co. vs. R. R. Co., 3 Dill., 1; Carraher vs. Brennan, 
7 Biss., 497 ; City of Chicago vs. Gage, 6 Biss.,467 ; Dillon on Removals, 9 
Ed., 3 25; Merchants’ Nat. Bank vs. Thompson, 4 Fed. Rep., 876, and 
Bailey vs. New York Savings Bank, et al., 2 Fed. Rep., 14; Pratt vs. Rad- 
ford, et al., Wis. S. C. Wis. Legal News, May 5, 1881, and of the Supreme 
Court of the United States in Barney vs. Latham, the Chicago Legal News, 
May 21, 1881, 

First Presby. Soc., etc. vs. Goodrich Trans. Co. 

Rep’d Jour’l, p. 452. U. 8. C. C., Wis. 


SUICIDE. 


§87.  Lire.—LEvidence.—Suit in Equity to Avoid Policies on 
Ground of Fraud, Barred by Action at Law When.—Evidence 
that insured had inquired for companies whose policies did not 
contain the suicide clause, that his death occurred not long after 
taking out the insurance, and was accompanied by convulsions 
similar to those resulting from strychnine, in the absence of any 
evidence that he had taken strychnine, and in the face of evidence 
attributing the convulsions to previous injuries, would not justify a 
court of equity in holding that the policies were procured with 
fraudulent intent and were void. A previous recovery on the 
policies in an action at law in another court where the defense of 
fraud could have been pleaded and heard on its merits, was a bar 
to the suit in equity. 





410 Digest of Decisions. [June, 


Cromwell vs. County of Sac, 94 U. S., 351; Home Ins. Co. vs. Stanchfield, 
1 Dillon, 424; Marine Ins. Co. vs. Hodson, 7 Cranch, 386; and, Phenix 
Ins. Co. vs. Bailey, 13 Wallace, 616. 


N. Y. Life Ins. Co. vs. Bangs. 
Rep’d Journ’, p. 444. 


UNAUTHORIZED INSURANCE. 


§88. Lire.—Right to Sue.—The prohibition by a State that 
a foreign corporation shall not do business in the State, except 
upon complying with the provisions of a statute thereof, does not 
prevent the corporation from suing in the Federal courts of the 
State. 


N. W. Mut. Life Ins. Co. vs. Elliott. 
—$ 78. 


§89. Fmre—WNo Defense Against Suit—Foreign insurance 
companies which do business in Pennsylvania, without complying 
with the statute relating to foreign insurance companies, carnot 
set up their turpitude to defeat actions on their contracts brought 
by innocent persons. The statute does not impose upon the in- 
sured the duty of seeing that the insurer and its agents have 
complied with the statutory requirements. . 

Swan vs. Watertown F, Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 
\ 


SUPREME COURT OF WISCONSIN. 
Appeal from County Court, Milwaukee County. 


JOHNSON 
vs. 


BREWERS’ FIRE INS. CO.* 


Where, in a proper case for removal to the Federal court, a proper application 
for such removal is made, it is the duty of the State court to accept the 
petition and bond, and proceed no further but ifit refuses so to do, and 
goes on with the case, its judgment is erroneous merely, and not void, and 
cannot be attacked in collateral proceeding for want of jurisdiction. 


Dixon & Noygs, for Respondent. 
CorzHavusen, SytvesteR & Scuerer, for Appellant. 


Cotx, C. J. 
This is an appeal from the judgment of the County Court of Mil- 
waukee County in favor of the plaintiff and against the defendant. 
The action in the County Court was founded upon a judgment recov- 
ered in the Circuit Court for Menominee County, in the State of 
"© Opinion filed March 94, 1861. From Northwestern Reporter. =~*~C~S*S*S 
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Michigan, in favor of one Boswell against the defendant, which 
judgment had been assigned to the plaintiff below before suit 
brought. The defendant answered in this action nul ttel record. 
Upon the trial the plaintiff introduced an exemplified copy of the 
record of the suit in the Michigan court, showing the rendition of 
the judgment sued upon, and also proved an assignment ‘of the same 
to the plaintiff. It appeard, by the judgment roll in evidence, that 
a verified petition and bond for removal of the cause to the United 
States Circuit Court were filed in the State Court on the twenty- 
fourth of August, 1874, and a motion by the defendant for a removal 
was made, which was denied, on the eleventh of September following. 
Thereupon the defendant made a motion for the continuance of the 
cause, which motion was granted. It appears a second petition and 
bond for removal to the United States Court were filed on the third 
day of May, 1875. A motion for removal was again made, which was 
denied on the fifth of that month. Thereafter the case was called for 
trial, damages were assessed by a jury in the absence of the defend- 
ant, and the judgment sued upon was rendered. These are the ma- 
terial facts upon which the real question of law arises upon this ap- 
peal That question is, do these matters set forth in the record of 
the State Court of Michigan show that the judgment of that court 
was not merely voidable for error, but absolutely void? It is appar- 
ent that that is the only question which is open for our consideration 
—whether, indeed, the Michigan court lost all jurisdiction to proceed 
in the cause, after the application was made, under the provisions of 
the act of congress for its removal into the Circuit Court of the United 
States. Mere error in the proceedings of the State Court cannot be 
corrected by this court, or reviewed here, for the obvious reason that 
we have no revisory power over that court. But it is claimed by the 
learned counsel for the defendant that as soon as application was 
made, in conformity to the acts of Congress, to the State Court for a 
removal of the cause, eo instanti the State Court lost all jurisdiction 
over it, and every subsequent step therein was coram non judice, and 
the judgment rendered was null and void. 

In this case counsel insists the application for the removal was 
sufficient in form and reasonable in time, and ousted the jurisdiction 
of the State Court, and that in this collateral action we should hold 
that the record shows an entire want of jurisdiction to render the 
judgwent sued upon. A majority of the court is not prepared to 
adopt this view of the law. In dissenting from it we hold that when 
the case is within the act of Congress, and an application in proper 
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form for its removal is made, it is the duty of the State Court to ac- 
cept the petition and bond, and proceed no further in the suit. This 
is the mandate of the statute. But if the State Court declines to re- 
linquish its jurisdiction, and proceeds to judgment, such judgment is 
not void, but erroneous merely. Until it is reversed or set aside in a 
proper manner by an Appellate Court, it is valid and must be re- 
spected ; certainly, in a collateral action upon it. The defendant 
had an ample remedy to correct the decision of the State Court re- 
fusing to remove the cause and proceeding to judgment. It might 
have brought the case before the Supreme Court of the State by 
appeal or writ of error, and if the decision of the court below had 
been affirmed, it could have taken the case to the Supreme Court of 
the United States. But if the position of defendant’s counsel is 
sound, that the judgment rendered by the State Court was coram 
non jndice and void, it doubtless may be assailed in this collateral 
action ; for, as we understand the law, a void judgment can be the 
foundation of no legal right, and its validity may be challenged 
wherever it is attempted to be enforced. But avoidable or errone- 
ous judgment can be questioned only in a direct proceeding, and, until 
avoided, may be the foundation of valuable rights. The distinction, 
therefore, between a void and voidable judgment is of great practical 
importance, especially in cases of this nature. “Whatever may be 
avoided, may, in good sense, to this purpose, be called void, and the 
use of the term void is not uncommon in the language of statutes 
and of courts. But, in regard to the consequences to third persons, 
the distinction is highly important, because nothing can be founded 
upon what is absolutely void ; whereas, from those which are only 
voidable, fair titles may‘flow. These terms have not always been used 
with nice discrimination ; indeed, in some books, there is a great 
want of precision in the use of them.” Parker, C. J., in Somes ys. 
Brewer, 2 Pick., 184; Crocker vs. Bellangee, 6 Wis., 645; Bromley vs. 
Goodrich, 40 Wis. 131. 

We are not aware that this precise question we are considering 
has ever been passed upon by the Supreme Court of the United 
States. There are doubtless some dic/a and many expressions to be 
found in the decisions of the Federal Court, to the effect that if the 
case is removable, and the proper application is made therefor, the 
jurisdiction of the State Court is ousted, and all subsequent proceed- 
ings in the cause in that court are coram non judice. But it is doubt- 
ful if this language, in the connection in which it is generally used, 
really means anything more than that such subsequent proceed- 
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ings were erroneous. Judge Dillon, a very high authority on this 
point, in his monograph on the removal of causes, used this lan- 
guage : “If the case be within the act of Congress, and the petition is 
in due form, accompanied with the offer of the required surety or 
bond, the statute is that the State Court must accept the surety, or 
the petition and bond, and proceed no further in the case. Under 
such circumstances the State Court has no power to refuse the re- 
moval, and can do nothing to affect the right, and its rightful juris- 
diction ceases eo inslanti ; no order for the removal is necessary, and 
every subsequent exercise of jurisdiction by the State Court, includ- 
ing its judgment, if one is rendered, is erroneous.” 3d Rev. Ed. 
1881, §75. In a note to the text he says: “We purposely use the 
phrase, ‘ the rightful jurisdiction ceases eo instanti,’ and a subsequent 
judgment of the State Court ‘is erroneous; we do not say null and 
void. Such a judgment is perhaps valid, unless reversed or set aside, 
but in many of the cases every subsequent exercise of jurisdiction is 
said to be null and void, and every step coram non judice. 

In the Removal Cases, 100 U. S. £57, the court held that the suit 
in the State Court was within the act of Congress, and that a proper 
application, both as to form and time for its removal to the Circuit 
Court of the United States, was made. The State Court had denied 
the removal upon grounds which the United States Supreme Court 
pronounced untenable or insufficient. In considering the sufficiency 
of the bond the learned chief justice says : “The question here is 
not whether the court below had the right to pass upon the sufficiency 
of the sureties, but whether, upon the facts as they appear in this 
record, it was justified in refusing to accept the bond. We are now 
examining the case, after judgment below, in reference to errors 
which are alleged to have occurred in the progress of the cause. If 
the State Court refuses to accept a bond offered by a petitioner for 
removal which has ‘ good and sufficient surety’ in law, it is error 
that may be reviewed here. The court has no discretion in such a 
matter. Its action is governed by fixed rules. Here, as no objection 
was made to the pecuniary responsibility of the one person who 
signed as surety, and was competent under the laws of Iowa to do so, 
it was clearly error for the court to refuse to accept the bond because 
a second surety was an attorney of the court. Such being the case, 
we are clearly of opinion that, so far as the form of the application 
was concerned, the State Court was not justified in refusing to accept 
the petition and bond, and in proceeding further in the cause.” Page 
472. 
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In another part of the opinion, when considering whether it 
appeared that the controversy about which the suit in the State 
Court was brought was between citizens of one or more States on 
one side, and citizens of other States on the other side, he said : 
“We fully recognize the principal, heretofore asserted in many cases, 
that the State Court is not required to let go its jurisdiction until a 
case is made which, upon its face, shows that the petitioner can re- 
move a cause as a matter of right. But here, to say nothing of the 
statements in the petition which were not disputed, the record is full 
of evidence that Dennison was a citizen of Ohio. * * * Under the 
circumstances it was certainly error for the State Court to retain the 
cause, because it was not shown that the citizenship of the adverse 
parties was in different States. * * * We must therefore hold that 
the Supreme Court of the State erred in not reversing the judgment 
of the Circuit Court of the county and sending the cause back, with 
instructions to that court to proceed no further with the suit.” 

It will be seen that the distinguished chief justice, in these re- 
marks, ex industria, as it were, avoids declaring the proceedings in 
the State Court, after the application for removal was made, void for 
want of jurisdiction. He does say : “ We are now examining a case, 
after judgment below, with reference to errors ;” declares that “ it 
was clearly error for the court below to refuse to accept the bond ;” 
that “it was certainly error for the State Court to retain the case ;” 
but says nothing about the judgment being void, or the proceedings 
* being curam non judice. 

It is true that in New Orleans, M. & T. Ry. vs. State of Mississippi, 
Chi. Legal News, Dec. 4, 1880, Mr. Justice Harlan, while considering 
the question whether the controversy in that case came within the 
acts of Congress so as to entitle the defendant corporation to a re- 
moval of the suit from the State Court to the United States Circuit 
Court, says: “ Whether we look to the federal question raised by 
the State in its original petition, or to the federal question raised by 
the company in its answer, the inferior State Court erred, as well in 
not accepting the petition and bond for the removal of the suit to 
the Circuit Court of the United States, as in thereafter proceeding 
to hear the cause. It was entirely without jurisdiction to proceed 
after the presentation of the petition and bond for removal.” But 
this was said in reviewing the decision of the Supreme Court of the 
State on error in the suit itself, and the learned judge may have only 
meant by this language that the State Court could exercise no 
“rightful jurisditction ” over the cause subsequent to the application 
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for removal. Indeed, all the cases which have come before the United 
States Supreme Court involving this question of removal have been 
brought there either by writ of error to the highest State Court, or 
on appeal on error to the United States Circuit Court. Consequently 
that court has had no occasion to pass upon the distinct question 
arising on this record. It is important that there should be an au- 
thoritative decision of that court upon the point. The majority of 
this court do not think it fair interpretation of the decisions of that 
court, as they now stand, to say that it has decided that if the State 
Court asserts its jurisdiction after a proper application for a removal 
is made, and renders a judgment, that such judgment is absolutely 
null and void. 

In my opinion in the Knorr Case, 25 Wis. 143, I stated that the 
Supreme Court of the United States would doubtless pronounce all of 
the proceedings in the State Court, after a proper application for a 
removal was made, as coram non judice. In the light of the latter 
decisions of that court I think such an inference unwarranted. The 
learned counsel for the plaintiff contended that the State Court of 
Michigan properly denied both applications for removal, because the 
conditions of the act of Congress were not complied with in either 
case. In the view we have taken we have not felt called upon to 
consider that question. We have assumed that the State Court 
erred in not removing the cause on the application made. But we 
hold that its subsequent judgment was not rendered void for that 
reason. If the State Court erred in its decision upon that point, in 
an action upon its judgment, this court has no power to correct that 
error. The State Court certainly obtained jurisdiction over the per- 
son and subject matter of the action, and unless that jurisdiction was 
completely ousted by the applications for removal, its judgment, 
though erroneous, was not void. 

The judgment of the county court is therefore affirmed. 

Taytor and Cassopay, J. J., dissent. 





Daniels vs. Equitable Fire Ins. Co. 


‘SUPREME COURT OF CONNECTICUT. 


Hartford County, January, 1881. 


CHARLES S. DANIELS, 


vs 


EQUITABLE FIRE INS. CO. 


The policy insured “furniture, fixtures and tools used by insured in his bysi- 
ness as renovator of furniture, clothing and carpets, and on the improve- 
ments to the building put in by him;’ also, ‘The assured has permission 
to use naphtha in his Seaton, but fire or lights are not permitted in the 
building, except a small stove in office.” The policy further stipulated that 
it should be void if the risk were increased. A second stove was subse- 
quently introduced for heating naphtha,which, according to uncontradicted 
testimony materially increased the risk. 

Held, that the prohibition was plain, and the plaintiff could not claim the right 
to use a second stove as incidental to his business. 

Had, that while the violation would not of itself avoid the policy in the ab- 
sence of an express stipulation to that effect or of any increase of risk, the 
fact that there was such increase of risk worked a forfeiture, and a finding 
for the plaintiff must have been against the evidence. 

Held, that a provision in the policy for arenewal at the end of the term, adding 
that in case of any increase of risk not made known at the time of renewal, 
the policy and renewal should be void, was simply intended to extend the 
stipulation to the renewal, and did not continue the policy in force, not- 
withstanding an increase of risk. 


New trial granted. 


G. G. Sm and J. H. Tariman, with whom was G. Cass, for the 
Plaintiff. 
C. E. Perxins, for the Defendants. 


CARPENTER, J. 
This is an action on a fire insurance policy. The cause was tried 
to the jury, and the plaintiff had a verdict. The defendants move 
for a new trial for a misdirection, and for a verdict against evidence. 
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On one point in the case, we think the verdict was clearly against the 
weight of evidence, and we will confine our attention mainly to 
that. 

The property insured is described in the policy as follows: “Fur- 
niture, fixtures, and tools used by the assured in his business as ren- 
ovator of furniture, clothing, and carpets, and on the improve- 
ments to the building put in by him,” &c. Then follows this clause : 
“The assured has permission to use naphtha in his business, but fire 
or lights are not permitted in the building, except asmall stove in 
office.” At that time there was no other stove in the building. The 
policy issued July 7, 1877, for one year. About the 1st of Janu- 
ary following a large stove was placed in a room used for a drying 
room, and was thereafter used in connection with hot-water pipes 
for warming the naphtha in tanks in the basement. The fire was in 
April, caused by an explosion of gas. 

The court charged the jury as follows: “The defendant claims 
that the plaintiff put in a stove and other apparatus after the pol- 
icy was issued, without the consent of the company, and that this 
materially increased the risk. Now, if this was done, and materi- 
ally increased the risk, it vitiated the policy. You are to decide 
whether putting in that additional stove and apparatus, and using 
it, increased the risk. The question is whether there would be 
more likelihood of danger from two stoves, with the pipes for heat- 
ing naphtha, than from one stove.” 

It was conceded that the additional stove was used in the 
manner and for the purpose stated, and that the use of naphtha 
caused an accumulation of highly inflammable gas in the room where 
the stove was. The defendants chose to insure property in a build- 
ing in which there should be but one small stove, and that defi- 
nitely located in as safe a place probably as there was in the 
building. By strong implication, the use of any other stove was 
prohibited. We must presume that the defendants would have 
refused to insure with liberty to use two stoves in the manner 
they were used at the time of the fire. It will not do to say that 
they insured business carried on with naphtha, and that, therefore, 
the insured had a right to use the ordinary means for carrying 
on that business. The conditions and manner of use were clearly 
detined and limited, to which he agreed, and he had no right to 
use means which involved a violation of his agreement. Nor was 
it necessary ; for obviously the naphtha could have been heated 
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by means of steam or hot-water pipes from a fire at a safe dis- 
tance. 

But the plaintiff says that it is not expressed in the policy that 
the use of another stove shall make it void, and therefore that 
such use is not of itself a defense. It may be true that such use, 
irrespective of the increase of risk, will not have that effect; but 
the policy in another part expressly provides that, if the risk is 
increased, it shall be void ; so that the real question was whether 
the additional stove increased the risk. The court correctly in- 
structed the jury that, if it did, the plaintiff could not recover. 
The jury, therefore, must have found that the risk was not in- 
creased. There was no evidence to justify such a finding. The 
testimony the other way was clear and conclusive. 

In addition to the obvious danger from the use of such mate- 
rials, two witnesses, familiar with the business of insurance, testi- 
fied unqualifiedly that the use of the additional stove materially 
increased the risk and rendered this uninsurable ; and there was 
no conflicting evidence. It seems very clear that the jury must 
have disregarded the evidence. 

The case is not met by the suggestion that there was evidence 
tending to show that the fire caught from the office stove. The 
difficulty reaches back of that. The defendants not only did not 
insure against the risk of two stoves, but virtually refused to in- 
sure at all if the premises were subjected to that additional risk. 
They had a right to refuse insurance in a case in which the 
question would be an open one whether a loss was occasioned by 
a risk insured against or one that was not insured against. The 
difficulty of proving the origin of a fire, to say nothing of the in- 
clination of juries to find against corporations, is a sufficient rea- 
son for the exercise of the right; and when a party has clearly 
exercised the right, as the defendants have in the present case, the 
court ought not to deprive him of the benefit of it by a strained 
interpretation of the policy. Nor is the plaintiff's claim a tenable 
one, that the policy continued in force during the term for which it 
issued, notwithstanding the increased risk, by virtue of the eleventh 
condition in the policy. That condition provided for a renewal of 
the policy at the éxpiration of the term, and then adds: “But in 
case there shall have been any change in the risk, either within itself 
or by neighboring buildings, not made known to the company by 


the assured at the time of renewal, this policy and renewal shall be 
void.” 
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It is obvious that this is not inconsistent with the first condition, 
which provides that the increased risk shall avoid the policy, nor was 
it intended to modify that condition, but was intended to extend it 
to the renewal, in case one should happen to issue, in ignorance of 
the increased risk. 

Feeling constrained, as we do, to grant a new trial for the reason 
given above, it is unnecessary to consider the other questions raised 
by the motion. 

In this opinion the other judges concurred. 


Annotations or. the above case by the Editor of the Insurance Law Journal. 


This decision possesses special interest in view of the fact that the rul- 
ing of the court in so many cases nearly allied, have been in favor of the 
insured. The question arises whether the decision in this case that the use 
of another stove although incidental to the business, was an increase of risk 
which avoided the policy, is inconsistent with those cases in which a viola- 
tion of the strict terms of the policy has been excused on the ground that 
the violation was incident to the business? A careful examination of the 
cases, leads to the conclusion that the latter class are clearly distinguishable. 
The distinction rests upon the intention of the contracting parties as in- 
dicated in the policy and the facts. Where the insurance is effected upona 
certain line of business the insurers are presumed to know the character of 
the business, and to contract with reference to it. Where it appears that a 
prohibition may be reasonably so construed as to refer simply to an increase 
of risk not strictly incidental to the use of the property, the courts are. s- 
posed to limit it to such construction. 

Thus in Bennett vs. N. B. & M. Ins. Co., 9 Ins. Law Journal, 585, the 
policy stipulated that it should be void, ‘‘if camphene, burning fluid, or re- 
fined coal or earth oils should be kept forsale, stored, or used on the prem- 
ises without written consent.” Kerosene was used for lighting the prem- 
ises without consent, both at the time of effecting the insurance and after- 
wards, while the agent inspected the premises and knew the facts. The 
court held,that under such circumstances the contract was plainly made with 
a view to such use, and the prohibition was not aimed against it. Again 
the prohibition was against coal oils ; kerosene was not specially designated, 
and the insured without some chemical knowledge might have been ig- 
norant of kerosene coming within that term. The court said: ‘It is not 
the case where the language used unmistakably points to the use of 
kerosene.” 

So in Collins vs. Farmville Ins. & Bank. Co., 8 Ins. Law Journal, 453, the 
insurance was on a stock of ‘‘drugs and medicines,” while among the 
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prohibited articles was saltpetre, which was admitted to be a drug, and 
which, said the court: ‘‘ was specifically insured in the written and govern- 
ing part of the policy. * * The prohibition therefore was not against 
keeping them as drugs and medicines when a pound of saltpeter would be 
as harmless as a pound of alum, but against keeping them as articles of dan- 
ger. With this construction, the policy contract is just and reasonable ; 
otherwise the policy insures saltpetre, and yet forbids the keeping of it.” 
So in Arkell vs. Commerce Ins. Co., 7 Ins. Law Journal, 251, gas manu- 
factured from gasoline was held not to be within a prohibition of the latter 
for lighting, in the absence of evidence that they are practically the same, 
or that the one is as dangerous as the other. In Mutual F. Ins, Co. vs. 
Coatsville Shoe Factory, 5 Ins. Law Journal, 413, the policy provided that 
lighting by gasoline required a higher rate of premium, and was evidence 
of an increase of risk. But in the absence of any provision that such in- 
crease should avoid the policy, the use of gasoline was held not to have 
avoided it where the fire did not result from this use. In Buchanan vs. 
Exchange F. Ins. Co., 4 Ins. Law Journal, 457, the policy prohibited the 
storage or use of petroleum, rock and earth oils, benzine, benzole, and naph- 
tha without consent,and provided that kerosene when stored in less amounts 
than ten barrels shall be classed as extra hazardous ; also that any inflam- 
mable liquid when used, required permission. It was held that kerosene, 
though a rock oil, was not an inflammable liquid and it was not intended 
to prohibit its use for lighting, nor the storage of a reasonable amount for 
such purpose. 

In all these cases it will be observed that the prohibition did not so 
clearly cover the alleged violation as to make it manifest to the insured that 
such was the meaning of the contract. A strict construction of the letter 
would according to the courts be inconsistent with a fair and liberal inter- 
pretation of the spirit. On the other hand in the case of Steinbach vs. 
Relief Fire Ins. Co., 8 Ins. Law Journal, 621, is furnished an illustration of 
the principle presented in the present case. The policy was on the stock 
of a German jobber and importer. Among the hazardous articles men- 
tioned were fire-crackers, and fire-works, whose keeping would by another 
policy clause render it void unless consented to. Consent was given to keep 
fire-crackers, but nothing was said of fire-works. It was held by the U. 8. 
Supreme Court that the prohibition was clear and express, and the plaintiff 
could not show that such articles were in his line as a jobber. The N. Y. 
C. A. on the other hand refused to adopt this view of the case. But 
here too it will be observed that with simply a general prohibition against 
keeping certain hazardous articles, along with a written consent to keep an 
article so nearly allied, there was room to question whether the prohibition 
was brought so clearly home to the insured as to exclude by necessary im- 
plication an article kept in the ordinary line of his business. 

The present case, however, is stronger. The prohibited article was ex- 
pressly limited to a single stove, and the increase of risk from the violation 





422 Report of Decisions. . [ June, 


was uncontradicted. There was no room for doubt or misconstruction. It 
was as if the insurance had been on drugs with the amount of saltpetre kept 
in stock, limited by a controlling written portion to five pounds, and the 
plaintiff had kept a quantity in excess which admittedly increased the risk 
and thereby avoided the policy according to its terms, The letter and spirit 
of the prohibition are here in harmony. 


COURT OF APPEALS OF NEW YORK. 


GREENE 
vs. 


REPUBLIC FIRE INS. CO.* 


Where the policy was after the loss forwarded to plaintiff in pursuance of an 
understanding as his property to apply in settling indebtedness, and an or- 


der was also drawn on the company, requesting payment to him and that 
his receipt should be full discharge. , 


—_ that plaintiff was the owner, that there was a legal assignment to 
im. 
Held, that an action brought in his own name in New York upon a judgment 


recovered in name of assignor to his use in another State, where the assignee 
could not sue in his own name, will be sustained. 


Held, that a trust deed pe g for an assignment whenever trustee desired 


it, for the benefit of assignor would not of itself be an absolute assign- 
ment. 


Judgment affirmed. 


Samurt Hann, for Appellant. 
Luruer R. Marsu, for Respondent. 


Miter, J. 
This case involves the question whether the plaintiff was the actual 
owner of the judgment on which this suit was brought. We are of 
the opinion that he was such owner, and as the real party in interest 
within the provisions of the Code, the action was properly com- 
~@ Decision rendered March 92,1881....°°° ||. 
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menced in his name. The evidence upon the trial clearly established 
the plaintiff's ownership. The policy upon which the judgment was 
obtained originally was issued to William H. Greene & Co., and the 
action was brought in their name, the declaration stating that they 
were co-partners “ who sue herein for the use of Edward A. Greene.” 
As the common law prevailed in the State of Mississippi, and a chose 
in action was not assignable, the suit could not be brought in the 
name of Edward A. Greene, the real owner ; and it seems that the 
laws of Mississippi authorize the statement made in the complaint, 
and which was followed in all the pleadings and in the judgment re- 
cord, to the effect that the action was for the use and benefit of Ed- 
ward A. Greene. As the pleadings and the record stand, every pre- 
sumption is in favor of the ownership of Edward A. Greene. In ad- 
dition to this the proof shows that William H. Greene & Co. were 
indebted to Edward A. Greene in at least the sum of $80,000, and 
that there was an understanding between William H. Greene & Co. 
and Edward A. Greene, that the latter should have the benefit of the 
insurance policy in question. The plaintiff accordingly, after the loss, 
wrote to the firm for the policy upon the goods burned ; the one in 
suit with others were forwarded to him by express as his property,in 
pursuance of the understanding, for him to collect the proceeds and 
to apply the same in payment of the indebtedness of the firm, Wil- 
liam H. Greene & Co. also drew an order on the defendant express- 
ing a consideration, requesting it to pay the amount due on the in- 
surance to the plaintiff, which order stated that the plaintiffs receipt 
should be a full discharge. The order was sent to and received by 
the plaintiff, delivered to the defendant, and the policy retained for 
sometime by the plaintiff, who endeavored to collect the money. 
There are other circumstances tending in the same direction, and es- 
tablishing beyond controversy that the policy belonged to and was in- 
tended to be transferred to the plaintiff. The authorities hold that 
a chose in action may be assigned by parol and a delivery, where 
there is a valuable consideration. Hooker vs. Eagle Bank, 30 N. Y., 
83 ; Mack vs. Mack, 3 Hun, 323 ; Doremus vs. Williams, 4 Ib., 458. 
Here was something more than a parol assignment as well as a com- 
plete delivery, for the written order was virtually an assignment 
which transferred the policy. An equitable assignment is also re- 
cognized under the Code as a legal assignment. A point is made as 
to the effect of the deed of trust transferring the property of the 
firm to Henry L. Greene as trustee for Edward A. Greene ; but it 
will be perceived on an examination of that instrument that it only 
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provided for a transfer of this and other policies whenever the said 
trustee desired it, which of itself evinces that it was not transferred. 
Besides, it appears that the property assigned by the trust deed was 
for the benefit of Edward L. Greene. We think that the deed alone, 
under the circumstances, did not transfer to the trustee any absolute 
right to the policy. It may also be remarked that the action was 
brought upon the policy, and a judgment was obtained for the use of 
the plaintiff, thus conceding his ownership and right to the same. 
The bringing of an action for the use of the party in interest in ac- 
cordance with the common law rule that a chose in action is not as- 
signable, is recognized in the decisions. Morton vs. Morton, 13 S. & 
R., 107 ; Welch vs. Mandeville, 1 Wheat., 233 and note ; M’Cullum 
vs. Coxe, 1 Dallas, 139 ; Canby vs. Ridgway, 1 Binney, 496 ; South- 
gate vs. Montgomery, 1 Paige Ch., 41-47. The plaintiff in such an 
action is merely a nominal party. He has no actual interest in the 
suit, cannot control it, nor in any way interfere with the rights of the 
real party ; nor is he a trustee in any sense, as he has no authority 
whatever. The owner alone is the real party, and it is only by 
reason of the rule referred to, which in this state has been supersed- 
ed by the Code, that the action is brought in this form. The judg- 
ment belongs to the owner quite as muchas if he was named as 
the plaintiff, and under the Code he alone can sue to recover the 
same. 
Judgment affirmed. 





Girard F, & M. Ins. Oo. vs. Hebard. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Lycoming County. 


GIRARD FIRE AND MARINE INS. Co. 
vs. 


HEBARD. 


Conditions in an insurance policy that any transfer or change of title to the 
property insured, or the assignment of policy without the consent of the in- 
surance company indorsed on the policy, shall avoid it, are not dispensed 
with, or satisfied by notifying the company of the sale of the property and 
applying for consent of the assignment of the policy, although the com- 
pany makes no reply to the application. 


It is not necessary under such circumstances that the insurer should make a 
formal forfeiture of the policy ; the contract is at an end by the act of the 
assured, and mere silence on the part of the insurer will not be a waiver of 
the conditions. 


Action on a policy of fire insurance upon certain lumber, etc., at 
Williamsport, issued to a firm composed of Hebard, Foreman & 
Smith, for one year from June 1, 1875. The policy contained two 
conditions, as follows: Condition 1. “If the property be sold or 
transferred, or any change takes place in title or possession, * * 
or if this policy shall be assigned before a loss without the consent 
of the company indorsed hereon, * * * then * * * this 
policy shall be void.” Condition 2. “No assignment of this policy 
shall be valid unless notice thereof be immediately given the com- 
pany, and said assignment be approved by the indorsement and ap- 
proval of the president and secretary prior to any loss. The com- 
pany reserves the right to approve the transfer or not.” On April 
29, 1876, Foreman sold his interest in the firm to the other members 
thereof, and on the same day the policy was assigned in writing by 
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the old firm to the new one. The policy was forwarded to the com- 
pany for its consent to the transfer. On May 1, the secretary of the 
company wrote to the agents of the company at Williamsport de- 
clining to assent to the transfer, saying that the company preferred 
cancelling the policy, and sent a check for the return premium. On 
May 6th, the property insured was destroyed by fire, of which fact 
the company was duly notified. 

The defense rested on the violation of the two conditions above 
quoted. The judge at nisi prius charged that the company had a 
right to disapprove of the assignment and declare the policy for- 
feited, but if it did this it was bound to notify the insured of their 
election in this respect ; and also that if the company failed to give 
notice of its disapproval of the transfer and of cancelling the pol- 
icy, these omissions were evidence of a waiver of the conditions, and 
on these grounds left the question of waiver to the jury. Verdict 
and judgment for plaintiffs. The defendant took this writ. 


GRreEN, J. 

* %* * The express terms of the contract avoided the policy if 
either the property insured was transferred or the policy assigned 
without the consent of the company indorsed upon the policy. It is 
not enough that notice of the transfer in the one case or the assign- 
ment in the other be given to the company. The contract requires 
that the consent of the company must be obtained and must be in- 
dorsed on the policy. The duty of procuring these things to be done 
rests with the assured. If he fails in his efforts, or neglects to com- 
ply with the whole of the requirements, the contract is at an end by 
force of its own terms. 

The court below held that a right of forfeiture by a positive act 
accrued to the company after receiving notice, and that without such 
an act and notice of it to the insured the avoidance of the contract 
did not transpire. But such is not the agreement of the parties. 
There was no notice of the transfer of Foreman’s interest in the 
firm other than as it was to be implied from the notice of the assign- 
ment of the policy. But that is not a sufficient compliance with the 
provisions of condition 2 Itis agreed that the property referred 
to in the pertinent clause of condition 2 is real estate. A reading of 
the whole text of this condition, as well as of this particular part of 
it, demonstrates beyond all question that it was intended to include 
any and all kinds of property, whether real or personal, which con- 
stituted the subject of insurance. We hold that no proper notice of 
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the transfer of Foreman’s interest in the property insured by the 
policy in suit was given to the company, and that the consent of the 
company was not obtained or indorsed on the policy either to the 
transfer of Foreman’s interest or to the assignment of the policy, and 
hence the contract was at an end, and there was no right of re- 
covery. 

No act of forfeiture by the company was necessary to accomplish 
this result, nor was the omission of such an act any evidence of 
waiver of its rights. A waiver, to be effectual, must be intention- 
al, and it would be impossible to predicate such a purpose on 
any act or omission of the defendant in this case. The positive 
act done was a refusal to consent, and an immediate notice of such 
refusal to the persons from whom the application for consent was re- 
ceived. To construe such an act and the omission to do something 
further which the contract did not require, as a voluntary waiver of 
the contract rights of the company, would be a perversion of justice. 
The principles controlling this case have been so frequently an- 
nounced by this court that an extended citation or review of author- 
ities is entirely unnecessary. The following, among others, are quite 
conclusive : Freely vs. Ins. Co., 6 Casey, 411 ; Buckley vs. Garrett, 11 
Wr., 209 ; Ferre vs. Ins. Co.,17 P. H.S., 373 ; Carpenter vs. Ins. 
Co., 16 Pet., 496 ; Trask vs. Ins. Co., 5 Casey, 198 ; Desilver vs. Ins. 
Co., 2 Wr., 137. 

Judgment reversed. 





Report of Decisions. 


SUPREME COURT OF OHIO. 


January Term, 1881. 


‘ 


Error to the Superior Court of Cincinnati. 


UNION MUTUAL LIFE INS. CO. 
vs. 


EVA REIF. 


A policy of life insurance was to be void if either of the answers to the fol- 
lowing questions was false or untrue: ‘Has the party whose life is to be 


insured, ever been intemperate?” ‘ No.” ‘Is the party now of correct and 
temperate habits?” ‘ Yes.” 


Held, that these questions and answers refer to the habits of the insured as to 
the use of intoxicating liquors, and not to occasional practices, and if his 
usual and general habits were to abstain, or to use in moderation, an oc- 
casional indulgence to excess does not render the answers false or untrue. 
But it is not necessary to the existence of intemperate habits that the ex- 
cessive use of intoxicating liquor should be continuous and daily, and an 
instruction to the jury, that a continuous and daily use of intoxicating li- 
quor is necessary to constitute such habit, is erroneous. 


The action below was founded upon a policy of insurance upon the 
life of Charles Reif, who died October 19, 1872. The policy was 
dated July 22, 1872, and was for the sole and separate use of the 
mother of the insured, who is the plaintiff in the action, in case she 
survived him. 

Several defenses were specifically pleaded, upon which issue was 
joined, and evidence submitted, one only of which is noticed by the 
court in its opinion. 

One of the conditions upon which said policy was issuedjwas that— 

“Sixth. The application herefor shall form and be a part of this 
policy ; and if any statement made therein, or in the medical exami- 
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ner’s certificate accompanying it, by the applicant, or the person 
whose life was to be insured, shall be found untrue in any respect, 
then this policy shall be null and void.” 

It is averred that the following answers made by Charles Reif in 
his application were false and untrue : 

“Has the party whose life isto be insured ever been intemperate ?” 
Answer. “No.” 

“Ts the party now of correct and temperate habits?” Answer. 
— 

Appended to said application was an agreement of the applicant, 
that if there was any untrue or fraudulent allegation contained there- 
in, which application it was also agreed should form and be a part of 
the policy, or if anything material or important affecting the risk ap- 
plied for which the company ought to know, has been concealed, 
withheld or omitted, the policy and all moneys paid thereon were to 
be forfeited. 

Evidence was offered in support of this defense. This evidence 
tended strongly to prove, that prior to and at the date of said appli- 
cation the applicant was in the habit of being intemperate—of periodi- 
cally getting drunk, though there were times and occasions of longer 
or shorter duration during which he was duly sober. 

In view of this testimony counsel for plaintiff in error requested 
the court to charge as follows : 

“9. The court charges you, that if Charles Reif was addicted be- 
fore July 16,1872, to periodical spreeing or getting drunk, and the 
insurance company, its agents, and examining physician were ignor- 
ant of such fact when the insurance was effected and the premium 
paid, the policy is void, and your verdict must be for the defendant, 
even though there were periods of longer or shorter duration in which 
he was duly sober.” 

Also—* 11. The court charges you, that Charles Reif was not of 
correct and temperate habits, if, at said time (the 16th day of July, 
1872,) and for a period before that sufficiently long to beget a habit, 
he was in the habit of periodically getting drunk, even though there 
were times and occasions of longer or shorter duration in which he 
was duly sober.” 

Each of the foregoing requests were offered separately,and refused, 
and exceptions taken. 

Upon this subject the court charged as follows : 

“ The first and second of these answers which it is claimed, avoids 
the policy, are given to question five in said application. Said ques- 
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tion is as follows: ‘Has the party whose life is to be insured ever 
been intemperate?’ 'To which Charles Reif answered, ‘No.’ And 
also : ‘Is the party now of correct and temperate habits?’ To which 
said Charles Reif answered, ‘Yes.’ It is obvious that these inquir- 
ies are not whether the person whose life is to be insured was ever 
drunk, or whether he ever used intoxicating drinks ; but whether he 
has ever been intemperate, that is, whether at any period of his life, 
his usual and daily habits were such as to constitute and render him 
what is known as an intemperate man—a man habitually under the 
influence of too great an amount of intoxicating liquor. 

“They do not relate to the question whether the applicant habitual- 
ly uses intoxicating drinks, for he may do this and yet be a temper- 
ate man, but whether at any period,or at present, he habitually used, 
or now uses, intoxicating drinks to such excess as to make him an 
intemperate man. If you find, from the testimony, that Charles Reif, 
did so habitually use intoxicating drinks to excess, then the plaintiff 
cannot recover in this case.” 

The jury rendered a verdict for the plaintiff below. A motion for 
a new trial was overruled, and after a judgment was rendered, it was 
affirmed in General Term. 


A reversal is now sought on several grounds, and among them for 
error in charging and refusing to charge as above stated. 


Hoaptey, Jonnson & Corston & R. W. Netson, for Defendant in 
Error. 

The charge with reference to intemperance is correct and is found- 
ed both on law and reason. The charge in this particular is based 
on question and answer number five ofthe application. The inquiry 
there is into habits. There are two branches of that question. Both 
relate to the same subject and must be construed together. The in- 
surance company were satisfied to receive the candidate if his habits 
were correct and temperate at the time the contract is made. It is 
not to be presumed the company would be more exacting in regard 
to the condition at a period more remote from that event. The real 
meaning is, was the party ever of habits not correct and temperate ? 
In support of the charge on this point the following authorities are 
cited : 

Mutual Benefit Life Insurance Co. vs. Holterhoff, 4 Life & Acci- 
dent Insurance Reports, (4 Bigelow,) at page 377; Fox vs. Penn 
Mutual Life Insurance Co., 4 id., at page 461 ; Van Valkenburg vs. 
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Am. Pop. Life Insurance Co., 70 N. Y., at page 606 ; Mowry vs.Home 
Insurance Co., 9 Rhode Island Reports, at top of page 355. 


Sayvter & Sayier, for Plaintiffs in Error. 

The charges requested and refused were correct propositions of the 
law in the case and should have been given. 

May on Insurance, pp. 328, 329, 330, 331, 332 ; Bunyon on Insur- 
ance, 38, § 12, chap. 2; Bliss on Life Insurance, ist ed., pp. 166- 
168, § 124, 125 ; 2d ed., pp. 179-183, §§ 123, 124, and p. 428, § 252 ; 
Sieveking, Medical Adviser in Life Insurance, 59, 96-101; South- 
comb vs. Merriman, 1 Car. & M., 286 ; 8. c., 2 Big. L. & A. R., 305 ; 
Hutton vs. Waterloo Life Ass. Co., 1 Fost. & F., 735 ; s. ¢., 3 Big. L. 
& A. R., 199; Mowry vs. Home Life Ins. Co., 9 Rhode Island, 346, 
354; s.c, 1 Big. L. & A. R., 698, 702; Horton vs. Equitable Life 
Asse. Soc. of the U. S., 2 Big. L. & A. R., 108 ; Conover vs. Mass. Mut. 
Life Ins. Co., 3 Dillon, 217; s.c.,4 Big. L. & A. R., 187, 188, bot- 
tom of page ; Miller vs. Mut. Ben. L. Ins. Co., 34 Iowa, 222 ; s. ¢., 3 
Big. L. & A. R., 581, 582-583 ; Mutual Benefit Life Ins. Co. vs. Hol- 
terhoff, Adm’r, 2 Cin. Sup. Ct. R., 379 ; s. c., 4 Big. L. & A. R., 375, 
395. 


JOHNSON, J. 

The 9th request was, that if the jury found that the applicant was, 
before the date of his application, addicted to periodical spreeing or 
getting drunk, without the knowledge of the company or its agents, 
the policy would be void, even though there were periods of longer 
or shorter duration in which he was duly sober. 

The 11th was in substance the same, that, if “ he was in the habit 
of periodically getting drunk, even though there were times and oc- 
casions of longer or shorter duration in which he was duly sober,” 
the policy was void. 

Each of these requests was refused, and in lieu thereof the court 
charged that it was obvious that these questions are not whether the 
insured was ever drunk, or whether he ever used intoxicationg li- 
quors, “ but whether he was ever intemperate—that is, whether at 
any period of his life his usual and daily habits were such as to con- 
stitute and render him what is known as an intemperate man—a man 
habitually under the influence of intoxicating liquors.” 

An occasional excess in the use of intoxicating liquor does not, it is 
true, constitute a habit or make a man intemperate within the mean- 

ng of this policy ; but if the habit has been formed, and is indulged 
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in, of drinking to excess and becoming intoxicated, whether daily and 
continuously, or periodically with sober intervals of greater or less 
length, the person addicted to such a habit cannot be said to be of 
temperate habits within the meaning of this policy. 

In view of the fact, that the evidence strongly tended to show,that 
it was the habit of the insured to indulge to excess at frequent times, 
and did not tend to show a case of daily or continuous state of in- 
toxication, this charge was clearly misleading. 

From it the jury might well understand, and in view of the whole 
evidence we think may have reasonably understood, that Charles 
Reif was of correct and temperate habits, although it was his habit 
to get drunk periodically, and frequently, with sober intervals of 
longer or shorter duration. 

The habit of using intoxicating liquors to excess is the result of 
indulging a natural or acquired appetite by continual use until it be- 

-comes a customary practice. This habit may manifest itself in prac- 
tice by daily or periodical intoxication or drunkenness. Within the 
purview of these questions it must have existed at some previous 
time, or at the date of the application, but it is not essential to its 
existence that it should be continuously practiced or that the in- 
sured should be daily and habitually under the influence of liquor. 

Where the general habits of a man are either abstemious or tem- 
perate, an occasional indulgence to excess does not make him a man 
of intemperate habits. But if the habit is formed of drinking to ex- 
cess, and the appetite for liquor is indulged to intoxication either 
constantly or periodically, no one will claim that his habits are tem- 
perate, though he may be duly sober for longer or shorter periods in 
the intervals between the times of his debauches- 

In Miller vs. Mutual Benefit Ins. Co., 34 Iowa, 222, the insured was 
shown to be a man who indulged in a periodical habit of drinking to 
excess and protracting these debauches until his strength was ex- 
hausted. 

These excesses were not of long duration, and were followed by 
seasons of sobriety which would last for months. In one of these de- 
bauches he died of delirium tremens. It was held he died from in- 
temperance. Who would say that such a man was of temperate 
habits? Such a habit of intemperance is quite as material to the risk, 
and equally as much within the terms of this policy as the habit of 
daily intoxication. 

Indeed, high medical authority is not wanting to show that periodi- 
cal drunkenness, the result of an uncontrollable appetite, is generally 
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much more excessive, and therefore more dangerous than daily 
habitual intoxication. 

But it is claimed that the latter part of this charge cures any error 
that may exist, caused by the use of the word “daily” in the first 
part. We think not. The concluding sentence, “If you find from 
the evidence that Charles Reif did so habitually use intoxicating 
drinks to excess then the plaintiff cannot recover,” referred the jury 
back to the definition wherein they are told that if his usual and daily 
habits were to be under the influence of liquor he could not recover, 
and was not a modification, but a reiteration of the error. 

Judgment reversed and cause remanded for a new trial. 


SUPREME COURT OF NEW HAMPSHIRE. 


STEPHEN BALDWIN \ 
/ 


vs. 
HARTFORD FIRE INS. CO., or ee 


A conveyance by the insured to his daughter, who subsequently conveyed to 
her mother, is a change of title which defeats the policy under a stipula- 
tion that any change in the title shall render it void. The result is not af- 
fected by the fact that the insured still had an insurable interest as occu- 
pant and tenant by courtesy ; nor by the fact that no consideration was ex- 
my in the deed where such consideration was afterwards inserted ; nor 

y the fact that the conveyance was void as to creditors. 


The policy covered several distinct buildings for separate sums but for a gross 
premium. 


Held, that alienation which worked a forfeiture as to a part avoided the whole. 


Statement of Case. 


Action on a policy of insurance. The facts are the same as in 
Baldwin vs. Phoenix Ins. Co., reported in Insurance Law Journal, 


* Decision reudered March, 1881. 
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vol. x., p. 32, except that the insurance was in separate and specific 
sums on house and barn. The barn stood on land which belonged 
to Mr. Baldwin when the policy was made, of which fact the com- 
pany had knowledge. The house stood on land which belonged to 
Stephen Baldwin, and which was conveyed as stated in the case 
against the Phoenix Ins. Co. 


W. & H. Heywoop, of Lancaster, N. H., for Plaintiff. 
Samurex C. Easrman, of Concord, N. H., for Defendant. 


Crank, J. 

The policy upon which this action is brought, contains a stipula- 
tion that it shall be void “if any change takes place in the title or 
possession of the property, whether by sale, transfer or conveyance, 
legal process or judicial decree.” The deed from the plaintiff to his 
daughter, executed after the issuing of the policy and before the 
loss, conveyed the premises described in it, and was an alienation of 
the title by the plaintiff to that portion of the buildings standing on 
the land owned by him. The fact that no consideration was ex- 
pressed in the deed when it was executed is immaterial, because a 
consideration was subsequently inserted with the knowledge of the 
plaintiff without dissent or objection on his part, and he cannot avoid 
the deed on the ground of a want of consideration. Prescott vs. 
Hayes, 43 N. H., 593. Neither is it material that the conveyance 
was fraudulent and void as to creditors. Crafts vs. Union M. F. Ins. 
Co., 36 N. H., 44, 53. Being valid between the parties it was a 
change in the title, such as by the terms of the policy rendered the 
contract of insurance void as to the property alienated, and by rea- 
son of the change of title the plaintiff cannot recover the insurance 
upon the house and carriage house. Langden vs, Minnesota Ins. 
Co., 22 Minn., 193. 

It is suggested that the plaintiff had an insurable interest in this 
property at the time of the loss as occupant and tenant by the court- 
esy, because the daughter immediately conveyed the premises to the 
wife of the plaintiff. But even if the plaintiff had an insurable in- 
terest at the time of the loss, the conveyance to the daughter, and 
from the daughter to the wife, was such a change of title as must de- 
feat the plaintiff's right of recovery upon this policy, which contains 
a stipulation that any change of title shall render the policy void. 
The question is not whether there still remained an insurable inter- 
est in the plaintiff. The rights of the parties depend upon the ex- 
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press terms of the contract. Atherton vs. Phenix Ins. Co., 109 
Mass., 32; Edmunds vs. Mut. Safety F. Ins. Co., 1 Allen, 311; 
Barnes vs. Union Mut. Fire Ins. Co., 51 Me., 110. 

As to the barn there appears to have been no change of title. It 
stood upon land of the plaintiff's wife when the policy was issued 
and when the loss occurred ; and it is expressly stated that no claim 
is made by the defendant that the title was not originally correctly 
described. We understand that all objections to the description of 
the title to the barn are waived. 

This presents the question whether the alienations by the insured 
of one of several parcels of property separately valued in the same 
policy, containing a condition against alienation, avoids the policy as 
to the parcels not alienated. Upon this point the authorities are not 
agreed. May on Ins., § § 277, 278 ; Clark vs. New Eng. Ins. Co., 6 
Cush., 342 ; Kimball vs. Howard Ins. Co., 8 Gray, 33 ; Lee vs. How- 
ard Ins. Co., 3 Gray, 583, 594 ; Friesmuth vs. Agawam Ins. Co., 10 
Cush., 587 ; Gould vs. York Co. Mut. Fire Ins. Co., 47 Me., 403; 
Barnes vs. Union Mut. F. Ins. Co., 51 Me., 110 ; Commercial Ins. 
Co. vs. Spankneble, 52 IIL, 53, (4 Am. Rep., 582) ; Quarner vs. Pea- 
body Ins. Co., 10 W. Va., 507, (27 Am. Rep., 582) ; Merrill vs. Agri- 
cultural Ins. Co., 73 N. Y., 452, (29 Am. Rep., 184.) 

Without considering the question whether the contract of insur- 
ance in this case is to be regarded as entire and indivisible because 
& gross sum is insured for a single and entire consideration—Platt 
vs. Minn. Farm Mut. Fire Ins. Co.,23 Minn., 479, (23 Am.Rep.,697,)— 
or as severable and divisible because the amount of insurance is ap- 
portioned upon separate and distinct items of property covered by 
the policy—Merrill vs. Agr. Ins. Co., 73 N. Y., 452, (29 Am. Rep., 
184,)—let us apply the ordinary rules for the interpretation of con- 
tracts to this policy. 

In the construction of contracts the intention of the parties must 
govern, the subject matter of the agreement is to be considered, and 
that interpretation adopted which will give effect to such intention. 
The object of the stipulation in a policy of insurance against a sala 
of the property insured is apparent. It is obviously based upon the 
idea that the risk and hazard of loss may be increased by a ckange 
of ownership. All men are not equally prudent and cautious in the 
care of their property. The insurers may be willing to insure A’s 
property at a certain rate, when they would not insure the same 
property for B at any rate, nor insure it for A if B was the owner 
of other property so situated as to affect the hazard of A’s property. 
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The stipulation, therefore, being a reasonable one, which the insurers 
have a right to make, and its object being to protect the property 
insured from increased risk, should be so construed as to give effect 
to the intention of the parties. If the court can say as matter of 
law that the alienation of one piece of property does not increase 
the risk of other property covered by the same policy, then the rea- 
son for the condition ceasing, the condition itself may be disregarded. 
But unless the court can say as matter of law that the risk is not 
increased, then a reasonable interpretation of the contract requires 
that the stipulation shall be so construed as to give effect to the in- 
tention of the parties and afford that protection against increased 
hazard intended to be secured by it. 

Another general rule and elementary in the construction of con- 
tracts is that words are to be understood in their ordinary and pop- 
ular sense, except in those cases in which the words used have ac- 
quired by usage a peculiar sense different from the ordinary and pop- 
ular one. In this c se no words are used which have acquired by 
usage a different signification from the ordinary and popular one, and 
if the language is to be understood in its ordinary and popular sense 
the conclusion is irresistible that the sale, transfer or conveyance of 
the property insured renders the policy void, not merely as to the 
property alienated, but void as to the whole property insured. 

Another rule of interpretation is that the terms of a contract are 
to be understood so as to have an actual and legal operation, and the 
construction is to be such that the whole instrument or contract and 
every part of it may take effect, if it be possible, consistently with 
the rules of law and the intention of the parties. The application of 
this rule of construction leads to the same result. If the stipula- 
tion in the policy relating to the alienation of the property insured is 
to be limited and made applicable only to the property alienated, 
then it is wholly meaningless and superfluous, and for this reason, 
the contract of insurance is a contract of indemnity to the person, 
and not of the thing insured. It does not run with the subject mat- 
ter of insurance and pass as an incident by any assignment or con- 
veyance of it, and therefore a sale, transfer or conveyance of any 
part of the property insured necessarily renders the policy void as to 
the property so sold or conveyed without any stipulation in the pol- 
icy to that effect. To give any legal effect, therefore, to the condi- 
tions in the policy before us relating to the sale, transfer or convey- 
ance of the property, it must be construed and understood to mean 
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what the language imports, that a sale, transfer or conveyance of the 
property renders the policy void. 
Judgment for defendant. 


Buopeett, J., dissented from so much of the opinion as held the 
policy void so far as the part not alienated was concerned. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1880. 


In Error to the Circuit Court of the United States fur the District of 
Minnesota. 


NEW YORK LIFE INS. CO., Plaintiff in Error, 
vs. 


EDSON C. BANGS, Defendant in Error. 


Suit was instituted in the U. S. Circuit Court against a minor to cancel poli- 
cies taken out by his father on his life and payable to said minor, on the 
ground of fraud and suicide, and a decree was obtained declaring them void, 
which decree was filed in the U. S. Circuit Court of another State, in an- 
swer to a suit there brought for recovery on the policies. It appeared that 
the minor had previously removed from the first State to the second, and 
no —— service on him was ever made in the first named suit, but only 
on his general guardian, and that a guardian ad litem had been appointed 
by the court to represent him. 


Held, that in a suit on personal contracts, personal service is necessary; the 
court never obtained jurisdiction of the minor, and the decree against him 
was void. 


Judgment affirmed. 


Statement. 


This was an action on two policies of insurance upon the life of 
James H. Bangs, each for five thousand dollars, issued on the 22nd 
of November, 1875, by the New York Life Insurance Company, and 
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made payable to the plaintiff. It was originally commenced in a 
court of the State of Minnesota, and on motion of the company, was 
removed to the Circuit Court of the United States. The petition for 
the removal averred that the plaintiff was a citizen of Minnesota, and 
that the company was a corporation created under the laws of New 
York. To the complaint the company answered, and in addition to 
a general denial of its allegations, set up that the assured had com- 
mitted suicide by voluntarily taking poison with the intention of pro- 
ducing death ; that when the policies were applied for and obtained, 
the assured was represented to the company to be in sound health, 
correct in habits, to have every prospect of a long life, and to be a 
person who fully intended to live as long as possible in the course of 
nature ; that the company relied upon these representations and be- 
lieved them to be true, and would not otherwise have accepted the 
risks and issued the policies, or either of them ; but that, neverthe- 
less, the representations were false and fraudulent, and, at the time 
they were made and the policies were applied for and obtained, the 
insured intended to take his life within a short period and thereby 
to defraud the company out of the amount of insurance, and that in 
execution of this fraudulent purpose he took his life. The action was 
commenced in June, 1876, and in July following, the order for its 
removal to the Circuit Court of the United States was made, but the 
proceedings were not, in fact, transferred until the subsequent De- 
cember, when the answer was filed. Nothing further was done in 
the case until June, 1877, when the company obtained leave to file a 
supplemental answer setting up a decree which, during that month, 
it had recovered against the plaintiff in the Circuit Court of the Un- 
ited States for the District of Michigan. It appears that in March, 
1876, the company had commenced a suit in equity, in that court, 
against the plaintiff here and his mother, to obtain a cancellation of 
the policies of insurance and an injunction against instituting or pros- 
ecuting any action of law upon them. The bill averred—what is 
substantially stated in the answer above, but with much greater de- 
tail—that the assured obtained the policies, with the intention, at the 
time, of taking his life soon afterwards and thereby defrauding the 
company out of the amount of the insurance, and that he carried out 
this intention by taking poison, which caused his death. The sup- 
plemental answer, after setting forth the institution of the suit, 
averred that subpoenas were issued and served upon the defendants; 
that EdsonfC. Bangs, the son of the assured, to whom the policies 
were payable, being a minor, one Henry A. Harmon was appointed 
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by the court guardian ad litem for him ; that by this guardian he 
filed an answer denying that the death of the insured was caused by 
poison, or that the policies were obtained for the purpose of defraud- 
ing the company, or that death was effected in pursuance of any such 
fraudulent design, and all allegations of fraud in the bill ; that after- 
wards proofs were taken and a decree was rendered therein adjudg- 
ing the policies to be void and ordering their cancellation, and per- 
petually enjoining the defendants from instituting and carrying on 
any action of law upon them. 

An exemplified copy of the record was annexed to and made part 
of the supplemental answer. To this answer the plaintiff demurred, 
on the ground, among other things, that the proceedings of the Cir- 
cuit Court of the United States were void in that it appeared from 
the record that the court never had jurisdiction of the person of Ed- 
son C. Bangs, the plaintiff here, and no jurisdiction in equity over 
the action under the circumstances mentioned. The demurrer was 
sustained, and subsequently the defendant obtained leave jto with- 
draw the original answer, so as to rest his defense upon the supple- 
mental answer and the matters therein pleaded. Judgment was ac- 
cordingly rendered for the plaintiff for the amount claimed, and to 
review that judgment the case is brought to this court on writ of 
error. 

The record of the equity suit in Michigan showed on its face that 
the subpoena issued in it was never personally served upon the de- 
fendant, Edson C. Bangs, the plaintiff in this action ; that it was only 
served on his general guardian after he, Bangs, had left the State 
and gone to Minnesota to reside ; that upon the affidavit of the com- 
plainant’s solicitor, stating that the subpcena and injunction in the 
case had been a week in the hands of the marshal, who reported 
that he could not find the defendants in his district, that they had 
locked up the house where they resided and had temporarily left the 
State, and that he was unable to find any one in charge of the house, 
the court had made an order declaring that the service of the sub- 
pons and injunction on the general guardian was a good service up- 
on the infant ; that afterwards the general guardian was appointed 
guardian ad litem for him, but not making any appearance for him, 
and not intending to submit the rights of the infant to the adjudica- 
tion of the court, his appointment was revoked, and Henry A. Har- 
mon was substituted as such guardian ad litem in his place, and that 
he subsequently acted in the case in that capacity for the infant. 
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Frexp, J. 

As seen from the statement of the case, the only matter for our 
consideration relates to the validity of the decree of the Circuit 
Court of the United States for the District of Michigan, and that de- 
pends upon the solution of the question whether the court had juris- 
diction of the person of the infant, Edson C. Bangs, the plaintiff here, 
and of the subject-matter of the suit upon which it acted. 

From the view we take of the case, it will only be necessary to ex- 
amine the proceedings to see whether the infant was ever brought 
before the court so as to justify the appointment of a guardian ad 
litem for him. The general authority of courts of equity over the 
persons and estates of infants, upon which counsel have so much 
dwelt, is not questioned. It may be exerted, upon proper applica- 
tion, for the protection of both. This jurisdiction in the English 
courts of chancery is supposed to have originated in the prerogative 
of the crown, arising from its general duty as parens patrie to pro- 
tect persons who have no other rightful protector. But partaking, 
says Story, as the prerogative does, more of the nature of a judicial 
administration of rights and duties in foro conscientie than of a strict 
executive authority, it was very naturally exercised by the court of 
chancery as a branch of its original general jurisdiction. ‘“ Accord- 
ingly,” he adds, “the doctrine now commonly maintained is that the 
general superintendence and protective jurisdiction of the court of 
chancery over the persons and property of infants is a delegation of 
the rights and duty of the crown; that it belonged to that court 
and was exercised by it from its first establishment ; and that this 
general jurisdiction was not even suspended by the statute of Henry 
8th, erecting the court of wards and liveries.” The jurisdiction pos- 
sessed by the English courts of chancery from this supposed dele- 
gation of the authority of the crown as parens patrie is more fre- 
quently exercised in this country by the courts of the States than by 
the courts of the United States. It is the State and not the Federal 
government, except in the Territories and the District of Columbia, 
which stands, in reference to the persons and property of infants, in 
the situation of parens patria. Accordingly provision is made by law 
in all the States for the appointment of such guardians, whose du- 
ties and powers are carefully defined. The authority of the Federal 
courts can only be invoked within the limits of a State for such an 
appointment where property of the infant is involved in legal pro- 
ceedings before them, and needs the care and supervision of an of- 
ficer of that kind. In such a case, to preserve the property from de- 
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struction or waste, the Federal courts may appoint a guardian to 
take care of it pending the proceedings. And those courts will al- 
ways see that a proper guardian ad lilem has charge of the infant’s 
interests where his property is involved in proceedings before them. 
This is the extent of their authority. Nothing is gained, therefore, 
in this case by reference to the general power of courts of equity 
over the persons and property of infants. The infant Bangs pos- 
sessed no property in Michigan when the suit in equity was com- 
menced against him. That suit did not concern any property, real 
or personal. It was brought to cancel a contract made with his 
father, and any decree respecting it would necessarily have been 
coram non judice, unless the parties interested were before the court 
upon the service of a subpoena or their voluntary appearance. The 
infant, being absent from the State, could not be personally served. 

The statute of Michigan requiring thé general guardian of an in- 
fant to “ appear for and represent his ward in all legal suits and pro- 
ceedings unless when another person is appointed for the purpose as 
guardian or next friend,” does not change the necessity of service of 
process upon the defendants in a case before a court of the United 
States where a personal contract alone is involved It may be other- 
wise in the State courts ; it may be that by their practice, the ser- 
vice of process upon the general guardian, or his appearance with- 
out service, is deemed sufficient for their jurisdiction. We believe 
that in some States such is the fact, but the State law cannot deter- 
mine for the Federal courts what shall be deemed sufficient service 
of process or sufficient appearance of parties. Substituted service by 
publication, against non-resident or absent parties, allowed in some 
States in purely personal actions, is not permitted in the Federal 
courts. Such service can only be resorted to where some claim or 
lien upon real or personal property is sought to be enforced, and the 
decision of the court will then only affect the property of the party 
within the district.—(R. S., sec. 738.) 

In all cases brought to enforce or cancel personal contracts, or to 
recover damages for their violation, the statute requires a personal 
service of process upon the defendants, or their voluntary appear- 
ance. And the equity rules qualify the statute only so far as to al- 
low, in cases of husband and wife, a copy of the subpoena to be de- 
livered to the husband, and in other cases a copy to be left at the 
dwelling-house, or usual place of abode of the defendant, with some 
person who is a member of or resident in the family. In either 
mode, the defendant is to be served within the district, and until 
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such service or his appearance, the court has no jurisdiction to pro- 
ceed or to render a decree affecting his rights or interest. There 
being here no property of the infant defendant within the district of 
Michigan, which the court could lay hold of—and he being absent 
from it—there was no foundation laid for any progress by the court 
in the case. It never acquired jurisdiction over the infant ; it could, 
therefore, appoint no guardian ad litem for him, and the decree ren- 
dered against him was ineffectual for any purpose. 

Our attention has been called to several cases of the State courts, 
in which it has been held that a decree or judgment could not be 
collaterally attacked, though rendered in a case where a guardian ad 
litem had been appointed without service of process on the infant. 
Such are the cases of Preston vs. Dunn, 25 Alabama, 513 ; Robb vs. 
Lessee, 15 Ohio, 699 ; and Gronfier vs. Puymirol, 19 California, 629. 
All of them are illustrative of the position we have stated ; they all 
relate to the interest of the infant in real property in the State. 

In Preston vs. Dunn, the bill was filed by an infant, suing by his 
next friend, to redeem a tract of land which had once belonged to 
his father, who had mortgaged it, and which had been sold under 
judicial decree in a foreclosure suit and purchased by the defendant. 
The father having died pending the foreclosure suit, and a posthu- 
mous child to him having been born, a bill of revivor was filed 
against the administrator and administratrix of his estate, and his in- 
fant son. A subpoena was served on the adult defendants and a 
guardian ad litem was appointed by the court for the infant, who ap- 
peared for him. It was held by the Supreme Court of Alabama that 
the decree rendered upon such appearance was irregular but not 
void, and that it could not be attacked collaterally. 

_ In Robb vs. Lessee, it appeared that a guardian ad litem for infant 
heirs had been appointed in a proceeding for the sale of certain real 
property in which they were interested. In an action of ejectment 
subsequently brought by the heirs, it was held by the Supreme 
Court of Ohio that the proceeding was not vitiated by the appoint- 
ment of the guardian ad litem, without previous service of process 
on the infant. 

In Gronfier vs. Puymirol, a general guardian of the estate of non- 
resident infants had been appointed by the Probate Court upon the 
representation that they were interested in certain real property in 
the State. In proceedings for a sale of such property the general 
guardian appeared for the infants without being appointed guardian 
ad litem for them, and it was held by the Supreme Court of Califor- 
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nia, that the court had jurisdiction to order the sale and that it 
passed a good title ; and that under the practice of the State a gen- 
eral guardian could appear in legal proceedings for his ward when a 
guardian ad litem was not appointed by the court. 

There is nothing in these cases which at all conflicts with the views 
we have expressed as to the jurisdiction of the Circuit Court for the 
District of Michigan in appointing a guardian ad litem for a non- 
resident or absent infant, in a case which did not touch any property 
in the district but was brought to cancel a personal contract. 

There are, also, some cases in the State courts, in which a judg- 
ment upon a personal demand has been sustained against collateral 
attack, though rendered in an action where a guardian ad litem had 
been appointed without previous service of process upon the infant, 
but they are exceptional, and there has generally been in them some 
circumstance which rendered any disturbance of the judgment like- 
ly to lead to great hardship and injustice. Such is the case of Bus- 
tard vs. Gates and wife, in the Kentucky Reports.—(4 Dana, 429.) 
There an ejectment was brought for land more than twenty years af- 
ter it had been sold, and which during the interval had greatly in- 
creased in value. But in none of the cases. to which our attention 
has been called has a judgment been upheld where a guardian ad 
litem had been appointed for a non-resident infant against whom a 
purely personal demand was prosecuted. If such a case exists the 
judgment in it can have no greater force than one rendered for a 
personal demand against a non-resident upon any other form of con- 
structive service. And, that constructive service will not give juris- 
diction in such cases, is the established doctrine of this court.— 
(Pennoyer vs. Neff, 95 U. S., 714.) 

It follows that the judgment below must be affirmed ; and it is 
so ordered. 





UNITED STATES SUPREME COURT. 


Ocrozer Term, 1880. 


Appeal from Circuit Court of the U. S. for District of Minnesota. 


NEW YORK LIFE INS. CO., Appellant. 
vs. 


EDSON C. BANGS anv ELIZA E. BANGS. 


Evidence that insured had inquired for companies whose policies did not con- 
tain the suicide clause, that his death occurred not long after taking out 
the insurance, and was accompanied by convulsions similar to those result- 
ing from strychnine, in the absence of any evidence that he had taken stry- 
chnine, and in the face of evidence attributing the convulsions to previous 
injuries, would not justify acourt of equity in holding that the policies were 
procured with fraudulent intent and were void. 


A previous recovery on the policies in an action at law in another court where 
the defense of fraud could have been pleaded and heard on its merits, was a 
bar to the suit in equity. 


Decree affirmed. 


Fietp, J. 


In the case of the Insurance Company against Bangs, recently de- 
cided, we had occasion to mention and comment upon a suit in equity, 
commenced in March, 1876, by the same company against these defen- 
dants, in the Circuit Court of the United States for the District of 
Michigan, to obtain the cancellation of two policies of insurance, is- 
sued in November, 1875, upon the life of James H. Bangs. That 
case was an action at law upon the policies, to which the company 
pleaded the decree obtained in the equity suit. This decree was 
held to be void as against the infant defendant, because rendered 
by the court without having obtained jurisdiction over him. As all 
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other defenses except such as arose upon this decree were with- 
drawn, judgment was rendered in favor of the plaintiff for the 
amount claimed. 

The present suit is similar in its character and object to the one 
brought in the Michigan District. It seeks a cancellation of the two 
policies of insurance obtained by the deceased and an injunction 
against the enforcement of the judgment recovered in the action at 
law. The bill avers that the policies were obtained upon represen- 
tations that the insured was a person of good health and not subject 
or predisposed to any bodily infirmity ; that at the time he applied 
for the policies he had conceived the design to commit suicide, but 
first to obtain an insurance upon his life in favor of his son in order 
to leave a large amount to him and to his wife ; that in pursuance of 
this design the policies were obtained and soon afterwards he com- 
mitted suicide by taking poison ; and that the wife and son were cog- 
nizant of the design of the deceased and conspired with him for its 
execution. 

The bill charges a fraudulent purpose on the part of the insured to 
robthe insurance company, and then that he committed suicideto carry 
the purpose into execution. It charges a conspiracy between him and 
his wife and son to effect this robbery and death—a conspiracy on 
the part of the wife to aid in the death of her husband, and on the 
part of the son to aid in the death of his father. These charges are 
of such dreadful crimes as to call for the clearest proof before a de- 
cree cancelling the policies could be based upon them. Instead of 
such proofs there is nothing of importance established which is not 
consistent with the integrity of all the parties—insured, wife and son. 
The main and essential fact averred in the company’s case is the con- 
templated suicide of the insured. The evidence to establish this— 
and it is stronger than the evidence produced upon any other mater- 
ial averment—is that he had inquired for insurance companies whose 
policies did not except death by suicide ; that his death occurred not 
long after the policies were obtained, and was accompanied by con- 
vulsions stated to be similar to those attending death by strychnine. 
There is no evidence that he ever had anystrychnine. The only evi- 
dence produced was that he was once seen in a druggist’s store look- 
ing at jars containing various medicines, and among others, one that 
contained this poison. There was no poison found in his body when 
submitted to a post-mortem examination. And as to the convulsions 
at his death, the wife attributed them to injuries which he had re- 
ceived in his back a few days before. Thatis all. Everything else 
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consisted of mere suspicions growing out of the action of the wife in 
refusing to consent to a post-mortem examination of the deceased, 
and her departure from the State, both of which might have been, 
and, according to her answers to the interrogatories of the bill, were 
prompted by worthy considerations. The transactions with which 
she is charged as proof of guilty complicity, viewed in the light of 
her explanations and the evidence produced, merely evince a very 
natural sensitiveness to the imputations cast upon the character of 
her husband by suspicions thrown out by agents of the insurance 
company, and a great repugnance to having his remains, after inter- 
ment disturbed and subjected to the knife of the surgeon and the 
analysis of the chemist. It is sufficient to say that no case is present- 
ed which would justify any court in holding that a conspiracy existed 
to defraud the insurance company, the execution of which involved 
the suicide of the insured, and the assent of wife and son to the death 
of husband and father. 

Aside from this, the judgment in the action at law was a bar to this 
suit. Its recovery concluded all matters which might have been 
urged as a defense to the policies. A fraudulent purpose in procur- 
ing them, subsequently carried into ‘execution, would have been a 
good defense. It was in fact originally pleaded and afterwards with- 
drawn. Its withdrawal did not authorize a suit in another forum for 
its establishment against the demand of the plaintiff. When an ac- 
tion at law is brought upon a contract, the defendant denying its 
obligation, either from fraud, payment, or release, or any other mat- 
ter affecting its original validity or subsequent discharge, must pres- 
ent his defense for consideration. A recovery is an answer to all fu- 
ture assertions of the invalidity of the contract by reason of any ad- 
missible matter which might have been offered to defeat the action. 
The contract is merged in the judgment. Cromwell vs. County of 
Sac, 94 U. S., 351. 

A suit in equity will not lie to give effect to defenses against a claim 
when they might have been fully set up in an action at law. There 
must have been some fraud practiced upon the court or some uncon- 
scientious advantage taken ofthe defendant without any fault or neg- 
ligence on his part; or there must be some newly discovered evi- 
dence which could not have been obtained at the trial, and which, if 
produced, would have changed the result, before a court of equity 
will interfere with the judgment rendered or the contract upon which 
it was recovered. There is no pretence here that any such fraud was 
committed or unconscientious advantage taken, or that there is any 
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newly discovered matter not known when the trial took place. Home 
Insurance Company vs. Stanehfield, 1 Dillon, 424; Marine Ins. Co. 
vs. Hodgson, 7 Cranch, 336 ; and, Phoenix Ins. Co. vs. Bailey, 13 Wal- 


lace, 616. 
Decree affirmed. 


UNITED STATES SUPREME COURT. 


Octoper Term, 1880. 


Appeal from Circuit Cowt of the U.S. for District of Louisiana. 


LIFE ASSOCIATION OF AMERICA, WILLIAM 
S. RELFE, SurertntrenDent or THE INSURANCE 
DepartMent oF Missouri, and DANIEL M. 
FROST, Srrecian AceEnt, etc., Appellants. 


US. 


SAMUEL E. RUNDLE and HELEN RUNDLE.* 


After proceedings had been taken in Missouri to wind up the affairs of an in- 
surance company, and the superintendent of insurance had taken posses- 
sion of the assets of the company, suit was begun in a State court in Louis- 
iana, to restrain the receiver of such company from interfering with the as- 
sets of the company in Louisiana, and praying that the same might be de- 
clared a trust fund for the benefit of the policy-holders residing in the lat- 
ter State. This cause was removed to the Federal Court, and upon motion 
to remand: 

Held, that the court erred in remanding the same to the State court. 


Held, that the superintendent of insurance became by operation of law the 
legal successor of the corporation, and was in legal effect the only oppenent 
of the Louisana litigants at the time their suit was commenced; and he be- 
ing a citizen of Missouri was entitled to have the cause removed to the Fed- 
eral Court, and require citizens of Louisana to litigate their claims with 
him in that court. 


Ware, C. J. 
The Life Association of America was,on the 5th of November,1879, 
* From Chicago Legal News. 
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a corporation of the State of Missouri, for the purpose of doing a life 
insurance business, with its chief office at St. Louis, in that State. 
By the laws of Missouri, the superintendent of the insurance depart- 
ment of the State government might, under certain circumstances, 
institute proceedings in the courts of the State for the dissolution of 
such a corporation and the winding up of its affairs. Section 6,043 of 
the Revised Statutes of Missouri, is as follows : 

“Upon the rendition of a final judgment dissolving a company, or 
declaring it insolvent, all the assets of such company shall vest in fee 
simple and absolutely in the superintendent of the insurance depart- 
ment of this State, and his successor or successors in office, who shall 
hold and dispose of the same for the use and benefit of the creditors 
and policy-holders of such company, and such other persons as may 
be interested in such assets.” 

On the 13th of October, 1879, L. E. Alexander, a citizen of Missouri, 
and the receiver of the Columbia Life Insurance Company of Mis- 
souri, recovered a claim against the Life Association of America for 
one million one hundred thousand dollars, and whereupon William 
S. Relfe, the superintendent of the insurance department of the State, 
commenced proceedings under the statute to dissolve the last named 
corporation and wind up its affairs. In his petition he prayed that 
the company might be enjoined from doing any further business,and 
that an agent might be appointed to take charge of its property tem- 
porarily. Such an order was made in the cause, and D. M. Frost, a 
citizen of Missouri, appointed temporary agent and receiver. Frost 
at once qualified under this appointment. 

On the 5th of November, 1879, Rundle and wife,the appellees, 
policy-holders of the company, commenced suit in the Fifth District 
Court of the Parish of New Orleans, against the Life Association, 
Frost, the temporary agent and receiver, John R. Fell, thelocal agent 
of the company at New Orleans, and L. E. Alexander, receiver of the 
Columbia Life Insurance Company, the object of which was to have 
the assets of the company in Louisiana declared a trust fund and ap- 
plied to the payment of the claims of Louisiana creditors and policy- 
holders in preference to others. In the bill the decree in favor of the 
receiver of the Columbia Life Insurance Company, and the proceed- 
ings by Relfe, the superintendent of the insurance department, with 
the appointment of Frost as temporary receiver, were set out in de- 
tail, and the whole object and purpose of the suit was to keep the 
Louisiana assets out of the hands of Relfe and his successors in office. 
No special relief was asked against the receiver of the Columbia Life 
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Insurance Company. Upon the filing of the bill, Walter B. Wilcox 
was appointed receiver. Service of process was made on Alexander 
only through Francis B. Lee, who was appointed curator ad hoc at the 
same time that Wilcox was appointed receiver. Fell was made a 
party only for the purpose of reaching property in his hands. 

On the 10th of November the company was dissolved by a decree 
of the Missouri court,and its property vested in Relfe, superintendent 
of the insurance department, as provided by the statute. On the 
17th of the same month, Relfe was, on his own motion, made a party 
to the suit in New Orleans, as the legal representative of the late cor- 
poration, and on the 28th he filed a petition for the removal of the 
cause to the Circuit Court of the United States for the District of 
Louisiana. In his petition he set forth his own citizenship in Mis- 
souri, and that of the appellees in Louisiana. The citizenship of all 
the other persons named as parties to the suit appeared in the plead- 
ings. He also gave the security required by the act of Congress, and 
on the 5th of December, which was in time, filed in the Circuit Court 
a copy of the record in the State Court. On the 9th of the same 
month the receiver appointed in the State Court moved to dismiss 
the cause and strike it from the docket of the Circuit Court : 1, be- 
cause that court was without jurisdiction either of the person or the 
subject matter ; 2, because Relfe had no standing in court, he being 
a creature of the State of Missouri, without capacity to sue or re- 
move causes in Louisiana; 3, because the suit was improperly re- 
moved ; and 4, because the State Court having /irst taken charge of 
the property, the Circuit Court could not interfere with the possession 
of the receiver of that court. While this motion was pending, and 
on the 30th of December, the Life Association and Frost filed their 
petition in the State court, setting forth the former petition of Relfe, 
and adopting it and all that had been done under it as their own,and 
also asking that the suit be removed on their own account. They al- 
so gave the security required by the act of Congress. On the 5th of 
January the Circuit Court heard the motion of the State Court re- 
ceiver made onthe 9th of December, and remanded the cause. From 
that order the Life Association, Relfe, and Frost.took this appeal, un- 
der the act of 1875 : 18 Stat., pt. 3, 472, sec. 5, chap. 137. 

We think the Circuit Court erred in remanding the cause. The 
entire controversy is between the appellees, representing the Louis- 
iana creditors and policy-holders, on one side, and Relfe, the statutory 
representative of the corporation and its property, on the other, as 
to their respective rights to what the appellees claim are Louisiana 
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assets belonging primarily to Louisiana creditors. Fell and the re- 
ceiver of the Columbia Life Insurance Company are formal parties 
only. Fell has in his possession, as a naked trustee, some of the 
Louisiana assets, and the receiver of the Columbia Life is, so far as 
anything appears, no more than a general creditor of the dissolved 
corporation whom, necessarily, under the law,Relfe represents. After 
the decree of dissolution the Life Association Company had no long- 
er any corporate existence, and the temporary agency and receiver- 
ship of Frost was ended when the property of the corporation was 
transferred to Relfe and he became under the law entitled to the pos- 
session. 

Relfe is not an officer of the Missouri State Court, but the person 
designated by law to take the property of any dissolved life insurance 
corportion of that State,and hold and dispose of it in trust for the use 
and benefit of creditors and other parties interested. The law which 
clothed him with this trust was, in legal effect, part of the charter of 
the corporation. He was the statutory successor of the corporation for 
the purpose of winding up its affairs. As such he represents the 
corporation at all times and places in all matters connected with his 
trust. He is the the trustee of an express trust, with all the rights 
which properly belong to such a position. He is an officer of the 
State, and as such represents the State in its sovereignty while per- 
forming its public duties connected with the winding up of the affairs 
of one of its insolvent and dissolved corporations. His authority 
does not come from the decree of the court, but from the statute. 
He appeared in Louisiana, not by virtue of any appointment from 
the court, but as the statutory successor of a corporation which the 
court had in a legitimate way dissolved and put out of existence. He 
was, in fact, the corporation itself for all the purposes of winding up 
its affairs. 

We are aware that, except by virtue of some statutory authority, 
an administrator appointed in one State cannot generally sue in an- 
other, and that a receiver appointed by a State court has no extra 
territorial power, but a corporation is the creature of legislation, and 
may be endowed with such powers as its creator sees fit to give. Ne- 
cessarily it must act through agents, and the State which creates it 
may say who those agents shall be. One may be its representative 
when in active operation and in full possession of all its powers, and 
another if it has forfeited its charter and has no lawful existence 
except to wind up its affairs. No State need allow the corporations of 
other States to do business within its jurisdiction unless it chooses, 
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with perhaps the exception of commercial corporations ; but if it 
does, without limitation express or implied, the corporation comes in 
as it has been created. Every corporation necessarily carries its char- 
ter wherever it goes, for that is the law of its existence. It may be 
restricted in the use of some ofits powers while doing business away 
from its corporate home, but every person who deals with it every- 
where is bound to take notice of the provisions which have been 
made in its charter for the management and control of its affairs both 
in life and after dissolution. 

By the charter of this corporation, if a dissolution was decreed, 
its property passed by operation of law to the superintendent of the 
insurance department ofthe State, and he was charged with the duty 
of winding up its affairs. Every policy-holder and creditorin Louis- 
iana is charged with notice of this charter right which all interested 
in the affairs of the corporation can insist shall be regarded. The 
appellees, when they contracted with the Missouri corporation, im- 
pliedly agreed that if the corporation was dissolved under the Mis- 
souri laws, the superintendent of the insurance department of the 
State should represent the company in all suits instituted by them 
affecting the winding up of its affairs. Relfe, therefore, became, by 
operation of law, the successor of the corporation in the litigation 
these appellees instituted in Louisiana. He was, in legal effect, their 
only opponent in the suit they had begun, and as he appeared in 
time and was a citizen of Missouri, representing a Missouri corpora- 
tion, he was entitled to remove the cause and require citizens of 
Louisiana to litigate their claims with him in the courts of the United 
States. 

The order of the Circuit Court remanding the suit is, therefore, re- 
versed, and the record remanded to that court, with instructions to 
proceed according to law as with a pending suit within its jurisdic- 
tion by removal. 





UNITED STATES CIRCUIT COURT. 


"EASTERN DISTRICT,OF WISCONSIN. 


FIRST PRESBYTERIAN SOCIETY OF GREEN 
BAY ann PHENIX INS. CO, 


vs. 
GOODRICH TRANSPORTATION CO.* 


Insured property was destroyed by a fire alleged to have been occasioned by 
the negligence of the defendant. The insurance covered only part of the 
value of the property and was paid by the insurer to the owner. The 
owner of the property, who was a citizen of Wisconsin, and the insurance 
company, which was a citizen of New York, joined in an action begun in the 
State court to recover the total loss. The defendant was a citizen of Wis- 
consin and attempted to remove the cause to the Federal court. 


Held, that the case did not involve a controversy which, within the meaning of 
the second clause of section two of the removal act of 1875, was wholly be- 
tween citizens of different States and which could be fully determined as 
between them without the presence of the plaintiff who was a citizen of the 
same State with the defendant, and therefore that the case was not remov- 
able under that act. 


Cameron, Lossy & Bunn, for motion. 
Fincuet, Lynne & Mintzer, contra. 


Dyrr, J. 

This is an action brought to recover damages for the loss of a 
church edifice and parsonage belonging to the plaintiff society, by a 
fire alleged to have been negligently set by the defendant company’s 
steamer Oconto, while she was navigating Fox River at Green Bay. 
The plaintiff insurance company was an insurer of the property, and 
has since paid the loss to the extent of the insurance, which was 
$5,000, and to the extent of such payment has become subrogated 


* Opinion filed May 12, 1881. From Chicago Legal News. 
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to the rights of the society. The entire loss is alleged to have ex- 
ceeded the amount of the insurance in the sum of about $4,400, and 
the plaintiffs join to recover the total loss. 

The action was commenced in the State court, and removed to 
this court under the removal act of 1875, at the instance of the de- 
fendant. The plaintiffs move to remand, and this is the motion now 
to be determined. 

The plaintiff society and the defendant company are corporations 
within this State. The plaixtiff insurance company is a corporation 
of the State of New York. In the petition for removal it is stated 
that there is a controversy between the parties, which is of such 
character that a final determination thereof can be had as to the 
plaintiff society and the defendant without the presence of the plain- 
tiff insurance company, and which is also of such character that a 
final determination thereof can be had as between the plaintiff in- 
surance company and the defendant, without the presence of the 
plaintiff society. 

The complaint alleges the destruction by fire of the church and 
parsonage buildings belonging to the plaintiff society ; that the fire 
was caused by sparks emitted from the defendant’s steamer, and.re- 
sulted from the defendant’s negligence ; that the total loss was $9,- 
457.23 ; that at the time of the loss the plaintiff society held a pol- 
icy of insurance issued by the plaintiff insurance company, insuring 
the property to the extent of $5,000 ; that the amount of the insur- 
ance was duly paid, and that the plaintiff society thereupon made to 
the plaintiff insurance company an assignment of its claim against 
the defendant by reason of the loss, to the extent of the insurance 
paid, and judgment is demanded for the full value of the property 
destroyed. . 

If the removal of the case to this court can be sustained at all, it 
must be under the second clause of section two of the act of 1875 
which is as follows : “ And when in any suit mentioned in this sec- 
tion, there shall be a controversy which is wholly between citizens of 
different States, and which can be fully determined as between 
them, then either one or more of the plaintiffs or defendants actually 
interested in such controversy, may remove said suit into the Circuit 
Court of the United States for the proper district.” 

The disposition of the present motion involves an inquiry into the 
nature of the plaintiffs cause of action. It has been long settled 
both in England and in this country, that such a cause of action is 
single and indivisible, and that in a case like the present, the insurer 





454 Report of Decisions. [ June, 


could not at common law sue the wrong-doer in his own name to 
recover the amount paid to the assured, but must bring his action in 
the name of the assured. London Assurance Company vs. Sains- 
bury, 3 Doug., 245 ; Mason vs. Sainsbury, 3 Doug., 60; Yates vs. 
Whyte, 4 Bing., N. C., 272; Hart et al. vs. Western R. R. Corpora- 
tion, 13 Mete., 105 ; Bockingham Mut. Fire Ins. Co. vs. Bosher, 39 
Me., 254 ; Conn. Mut. Life Ins. Co. vs. N. Y. & N. H. R. R. Co., 25 
Conn., 270 ; Peoria Ins. Co. vs. Frost et al., 37 IL, 333. 

In the case last cited, Lawrence, J., speaking for the court, says : 
“It very often happens that valuable property is insured in several 
companies at the same time. If the property is burned through the 
carelessness of some third person, can such person be liable to as 
many suits as there are insurances? Is there more than one cause 
of action against him? And can that be indefinitely divided? What 
is the measure of damages? Is it the injury done by him to the 
property, or the amount the insurance companies have paid? 
Clearly the former. If the several insurance companies have paid 
more than the actual loss, they cannot make him liable for what they 
have paid. He is liable to the owner of the property for the injury 
he has done to it, and although a wrong-doer, it is still his right to 
have that loss adjusted in a single suit. The companies may unite 
in bringing an action for their use in the name of the assured. The 
recovery will be for the injury done to the property, and when the 
judgment is obtained the court will determine, as between the differ- 
ent companies, how the proceeds of the judgment are to be divided.” 

In Hall & Long vs. Railroad Companies, 13 Wall., 370, it was held, 
that an insurer of goods destroyed by fire in course of transportation 
by a common carrier, is entitled after payment of the loss, to recover 
what he has paid by suit in the name of the assured against the car- 
rier. And in the opinion it is said that “in respect to the owner- 
ship of the goods and the risk incident thereto, the owner and the 
insurer are considered but one person, having together the beneficial 
right to the indemnity due from the carrier for a breach of his con- 
tract or for non-performance of his legal duty.” 

The Ins. Co. vs. Erie Railway Co., 73 N. Y., 399, it was held that 
the action was rightfully brcught in the name of the insurer alone ; 
but the fact was that the owner had fully settled his personal claim 
against the defendant, and so the insurance company was the only 
remaining party in interest. The action being one under the code 
of that State which required suit to be brought in the name of the 
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real party in interest, and the owner having no interest, it was held 
that the insurance company might sue. 

In this State it has been decided, (Swarthout et al. vs. C. & N. W. 
Railway Co., 49 Wis., 625,) that where the owner of property de- 
stroyed by fire, and several insurers have rights of action for differ- 
ent portions of the value, all arising out of the same wrongful act, 
they may join in a single action against the wrong-doer. And it ap- 
pears to be the view of the court, that under the State code, the in- 
surer on payment of the loss insured against, may sue in his own 
name. At the same time, however, the court characterizes the act of 
the wrong-doer as a single wrongful act, giving rise to but one lia- 
bility upon a claim which is indivisible, and it seems to be upon this 
ground that the court put the right of the insurers and the assured 
to join in a single action to recover the whole loss. For it is said, 
that “to hold that these plaintiffs cannot * * * unite in one ac- 
tion to enforce what is really but one liability or cause of action, but 
that each must bring a separate suit, would open the door to a liti- 
gation which would be most oppressive to the defendant, and which 
would produce much mischief.” 

In AXtna Ins. Co. vs. Hannibal & St. J. R. R. Co., 3 Dillon, 1, it 
was said by Judge Dillon, that in a case where the property de- 
stroyed exceeded in value the amount insured, the rule of law has 
been long settled, that the insurance company on the payment of the 
loss cannot sue the wrong-doer in its own name: and he decided 
that “the suit, though for the use of the insurer, must be in the 
name of the person whose property was destroyed. The wrongful 
act was single and indivisible and gives rise to but one liability.” 
And he so held notwithstanding the provision of the Missouri stat- 
ute which requires every action to be prosecuted in the name of the 
real party in interest. Upon this point he says : “ However it might 
be if the amount paid by the insurer had equaled or exceeded the 
value of the property, and the assured had made a full assignment, 
it is plain that this case falls within all the reasons of the rule itself 
as expounded by Buller and Mansfield in the case in Douglas, 

* * * and which is the foundation of the law on this subject.” 

From what has been said, the conclusion follows that where the 
negligent act, in a case like the present, is one and indivisible, there 
really arises but one liability or cause of action. At common law 
this liability would have to be enforced in the name of the owner of 
the property. Admitting that under the code the insurer’s right in 
certain cases might be enforced by action in his own name, such rule 
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of practice or form of remedy would not have the effect to sever the 
original cause of action. It would affect only the manner of bring- 
ing suit. Since the code, as before, the insurer could acquire not a 
new and separate cause of action, but a right or interest with the 
owner of the property in a single cause of action or liability already 
existing. The act of the defendant here gave rise to but one liabil- 
ity, if any. The owner of the property and the insurer have joined 
to recover the whole loss, as they may properly do, and the charac- 
ter of the cause of action being as stated, the question is, Does the 
whole record show such a controversy arising wholly between the 
defendant and the plaintiff insurance company as makes the case 
removable within the meaning of the provision of the act of 1875, 
before quoted? The cause of action being a joint one, and the 
plaintiffs joining to recover for the loss, what is the real controversy 
between the parties? What is the controversy which must be de- 
termined in order to determine the suit? Plainly, it is the question 
whether or not the property of the plaintiff society was destroyed 
by a fire caused by the negligence of the defendant, and the amount 
of the loss. It is the question of liability for alleged negligence 
and the extent of such liability, if any exists. That is the real con- 
troversy. Much dispute has arisen as to the meaning of the provi- 
sion of the statute which declares that “when in any suit * * 
there shall be a controversy which is wholly between citizens of dif- 
ferent States, and which can be fully determined as between them,” 
the case may be removed ; and perhaps some of the decisions, which 
are fast becoming multitudinous, are somewhat inharmonious. 
Authorities are not wanting which strongly support the proposi- 
tion that the controversy between parties who are citizens of differ- 
ent States, must be one which is so far the real and substantial con- 
troversy in the case, that when it is determined, the suit will be de- 
termined. Carraher vs. Brennan, 7 Biss., 497 ; City of Chicago vs. 
Gage, 6 Biss., 467, Dillon on Removals, 3d Ed., § 25. However that 
may be, I think it cannot be said of the case at bar that there is a 
controversy which is wholly between citizens of different States. The 
cause of action being single, and the plaintiffs being joint parties in 
interest in the prosecution of the suit, the controversy is as much 
between the defendant and the plaintiff society as between the de- 
fendant and the plaintiff insurance company. And, therefore, the 
controversy is not so completely between citizens of different States 
that when the questions on which they are opposed are decided, the 
whole controversy between the real adversary parties will be thereby 
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determined. Dillon on Removals, supra. On the argument it was 
contended that Py by the answer of the defendant, issues are raised 
touching the issuance of the policy of insurance by the plaintiff in- 
surance company, the amount of the insurance, the payment thereof 
and the assignment of the claim of the plaintiff society to its co- 
plaintiff against the defendant, to the extent of the insurance, the 
questions thus raised make a controversy between the plaintiff insur- 
ance company and the defendant, in which the plaintiff society is 
not interested. But those, I think, are rather branches or incidents 
of the actual controversy, than the vital issues which constitute the 
controversy. And moreover, it is more than questionable whether 
they are questions in which the plaintiff and defendant who are citi- 
zens of different States are alone interested. 

Cases having a bearing upon the question of the right of removal 
as it arises in the case at bar, are Merchant’s Nat. Bank vs. Thomp- 
son, 4 Fed. Rep., 876, and Bailey vs. New York Savings Bank et al., 
2 Fed. Rep., 14. 

On the whole, my opinion is, that there is not presented here, 
within the meaning of the second clause of section two of the act of 
1875, a controversy which is wholly between citizens of different 
States, and which can be fully determined as between them without 
the presence of the plaintiff, who is a citizen of the same State with 
the defendant. 

Since the foregoing opinion was written, the decisions of the Su- 
preme Court of Wisconsin, in Pratt vs. Radford et al, Wis. Legal 
News, May 5, 1881, and of the Supreme Court of the United States 
in Barney vs. Latham, the Chicago Legal News, May 21, 1881, have 
been promulgated. In the first named case it is held that in a suit 
like that at bar, the insurance company and the owner of the prop- 
erty must join in bringing the action as having a united interest in 
the cause of action, and in the recovery sought. The decision in 
Barney vs. Latham, does not, as I conceive, affect the conclusion 
reached in the present case, because here there is no such separa- 
ble controversy between citizens of different States as brings the case 
within the principle and scope of that decision. 

Motion to remand granted, and order accordingly, 





SUPREME COURT OF MICHIGAN. 


Error to Van Buren Circuit. 


CASTNER, er at. 
vs. 


FARMERS MUTUAL INS. CO.* 


The policy was issued to two parties as joint owners. Held, that in the ab- 
sence of specific inquiry, making the precise nature of the title material, 
the policy was not avoided by the insured property being held in sever: alty. 
It is not necessary that the precise nature of the interest should appear in 

Ethe application, unless specifically required. 

Objection to payment on the ground that a building attached had not been 
properly heated is a waiver of the allegation that the proximity of the 
building had not been made known, as it was a recognition that it was in- 
cluded in the policy. 


Judgment reversed. 


Lester A. Tasor, for Plaintiff in Error. 


CaMPBELL, J. 

Plaintiffs sued upon a policy of insurance issued to them jointly on 
a dwelling and personal property contained in it, both of which 
were destroyed by fire. The house was occupied by both—being 
mother and son—but each occupied separate portions, and the 
son owned the fee subject to his mother’s life interest. The personal 
property was also owned in severalty, the son’s property being the 
largest part. The fire caught from a dry-house near the dwelling, 
as was shown by plaintiffs. The defence urged on the trial was— 
First, that the property was not joint ; second, that the policy was 
destroyed or suspended by default on assessments ; and third, that 
“eOpinion fled Aprili3,i681....°°° || | 
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the dry-house increased the risk, and was not described in the appli- 
cation. 

The Circuit Court ruled in favor of defendant on the question of 
joint interest, and did not decide the other points; but defendant 
claims that if auy of these were well taken, the judgment cannot be 
reversed. It appears from the record that after proof of loss, 
which in regard to the personal property at least showed a separate 
title in Mrs. Castner to a part of it, the company refused to pay on 
two grounds : First, failure to pay assessments ; and, second, the 
use of a stove in a room without a chimney. The objection, there- 
fore, that there had been an undue concealment of the proximity of 
the dry-house cannot be relied on, for the proof of loss showed its 
position, and the company by the notice seems to have treated 
it as part of the property insured, but as not properly heated. 
There may be some question how far they were informed con- 
cerning the title. We do not think the objection based on the 
condition of the title is valid. It is quite common to require the 
insured to explain the exact state of the title, aud of course where 
this is required it may become or be made material. But in the 
absence of such a requirement we think the law has not required so 
minute accuracy. The chief reason for looking to ownership is to 
prevent wager policies, and to confine the insurance to an indemnity. 
But it has always been competent for parties to insure property in 
their custody for the benefit not only of other present owners, but 
also notwithstanding changes of ownership. Factors, agents and 
consignees do this without objection. 

Rogers vs. Traders’ Ins. Co., 9 Paige, 583 ; DeForrest vs. Fullers’ 
Fire Ins. Co., 1 Hall, (N. Y.,) 84. 

Neither does it seem necessary that the precise nature of the inter- 
est should appear in the application or policy, unless distinctly re- 
quired. And if insurance is made for various parties, and they have 
several as well as joint interests, the policy is good for all. Foster vs. 
U. S. Ins. Co., 11 Pick., 85. 

There was a time when it was of very little consequence what inter- 
est an insured party had. It is no doubt against public policy to 
allow mere gambling in insurance. But when the entire property 
belongs to the persons insured, it can make no necessary difference 
to the insurer in what way their interests are apportioned. If they 
deem it material they should inform the applicant before accepting 
his money. 

There is nothing in the record which would enable us to determine 
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that there was anything wrong about the dry-house, even if the ob- 
jection that its position was concealed had not been waived. Our 
attention has not been/called to any provision of the corporation 
agreement or rules which binds a party by notice of assessments not 
brought home tohim. But we could not properly pass upon a ques- 
tion of fact not submitted to the jury, and not admitted by the plain- 
tiffs. 


The judgment must be reversed with costs and a new trial granted. 
The other justices concurred. 


SUPREME COURT OF MISSOURI. 
Appeal from St. Louis Court of Appeals. 


L. E. ALEXANDER, Recetver or tae Cotumsia Lire 
Ins. Co., Appellant, 


vs. 


WILLIAM S. RELFE, Soperintrenpent, eErc., IN 
CHARGE OF THE Lire AssociIATION OF AMERICA, DIS- 
SOLVED, Respondent.* 


The receiver of a life insurance company may litigate in his own name for the 
benefit of creditors in case of fraud which might be binding on the corpo- 
ration. 


A corporation cannot escape responsibility for its wrongful acts by claiming 
that they were ulira vires. A corporation is responsible for a wrongful act 
intentionally done, though no actual fraud was intended. 

The business of the C. Life Ins. Co. was transferred to the control of the offi- 
cers of the L. Company in the following manner: The draft of the L. Co. 
for $1,000,000 was deposited with the C. in exchange for securities of a like 
amount. The stock of the C. was then purchased with the securities and 
re-transferred to the C. in exchange for the draft and retired. The C. Co. 
was, it would appear at the time insolvent apart from its stock. Subse- 
quently the L. Co. passed into the hands of ‘a receiver, and a separate re- 
ceiver was appointed for the C. Co. 


Held, that the latter had a right to be reimbursed out of the assets of the 1. 
* Decision rendered February 23,1881. 
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Co. for the stock thus withdrawn. The assets of a corporation and especial- 
ly its capital stock, cannot thus be withdrawn beyond the reach of credi- 
itors, and equity will remedy the wrong. 


The facts sufficiently appear in the syllabus. 


SHERwoop, Cu. J. 

The right of the receiver to maintain this proceeding in his own 
name is established by the recent case of Gill, receiver, etc., vs. Balis, 
(decided at the present term), and the decree made under the au- 
thority of Section 41 of the Insurance Act, is sufficiently comprehen- 
sive for the present purpose. The receiver, in instances such as this, 
represents both the creditors and stockholders, and is to be regarded 
as the trustee for them. High on Rec., sec. 314. 

He cannot, it is true, overthrow any valid act of the corporation 
which he represents, but when acts have been done in fraud of the 
rights of creditors he may litigate for their benefit, though the act 
in question be valid as to the corporation itself, in which case he holds 
adversely to the corporation. Ibid, sec. 315, and cases cited. 

The liability of the defendant corporation is the chief point de- 
manding discussion. ' 

No hesitancy can be felt here. The acts charged and proven, acts 
which resulted in despoiling the Columbia Life Insurance Company 
of its assets, and thus depriving its creditors of the opportunity to 
resort to that trust fund for satisfaction of their claims, were acts 
which never could have been done but through and by means of the 
corporate action of the defendant. 

If such acts had been those of individuals, of their liability but one 
opinion would be entertained. 

Shall it be said that such a wrong as this record discloses, a wrong 
which would be promptly redressed if perpetrated by individuals, is 
to go unredressed because it takes shelter behind chartered formal- 
ities ? 

If this question is to be answered affirmatively, it would cast a last- 
ing reproach on the administration of public justice. 

But no such response will be returned, since it is now well settled 
that a corporation is equally responsible as an individual for the 
wrongs it commits, and will not be heard to deny or allowed to evade 
its liability on the ground that those wrongs resulted from the ex- 
ercise of powers not granted by the law of its organization. Thus it 
is said in N. Y. and N. H. R. R. Co. vs. Schuyler, 34 N. Y., 49 ; “ An- 
other important legal proposition in the case is so clear upon princi- 
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ple and so distinctly settled by authority, that nothing but confusion 
can flow from its discussion. It will bear no more than plain enun- 
ciation. A corporation is liable to the same extent and under the 
same circumstances as a natural person for the consequences of its 
wrongful acts, and will be held to respond in a civil action at the 
suit of an injured party for every grade and description of forcible, 
malicious or negligent tort or wrong which it commits, however for- 
eign to its nature or beyond its granted powers the wrongful trans- 
action or act may be. * * * Nocourt would hear the corpora- 
tion assert that its wrongful act was beyond its chartered powers, 
and therefore ineffective to charge it with the injurious consequences 
of the fraud.” 

Other authorities, equally explicit in the enunciation of the same 
doctrine, are cited by counsel for plaintiff, and some of those author- 
ities point out the marked distinction between tortious and contract 
liability for acts ultra vires. Cooley on Torts, 119; Field on 
Corp., Sec. 333. The corporation being answerable in the former, 
but not generally in the latter case. 

The Circuit Court has found that “the managers of the associa- 
tion at the outset, entertained no purpose to wrong the creditors or 
policy-holders of the Columbia Life Insurance Company.” But this 
finding does not alter the responsibility of the defendant, through 
whose corporate action a wrongful act, intentionally committed, has 
occasioned the damage of which the plaintiff complains. For, in such 
cases, it is the injury done which constitutes the gravamen of the re- 
lief sought, and not the motive which prompted thatinjury. Cooley 
on Torts, 98. And though the proof may not establish that defend- 
ant, or those who represented it, its directors, who are regarded as 
identical with it, (Lee vs. Sandy Hill, 40 N. Y., 442,) committed an 
actual fraud in doing the wrong for which redress is asked, yet it 
is clearly shown that the wrong committed was a constructive fraud, 
because done in contravention of that public policy of this State 
which forbids the assets of corporations to be wasted, drawn from, 
or in any manner withdrawn from the reach of creditors. Frauds of 
this description, constructive frauds, though not originating in any 
actual evil design, having for its purpose the perpetration of injury 
on others, is yet equally responsible with positive fraud and equally 
prohibited by law, as within the same reason and mischief as acts 
and contracts done malo animo. 1 Sto. Eq. Jur., secs. 258, 259, 260 
and 261 ; Cooley on Torts, 473. “On the foot of the fraud,” there- 
fore, equity can afford relief asked in the name ‘of the receiver, as 
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well as upon the ground of avoiding a multiplicity of suits, which 
would have to be brought if each creditor were compelled to seek a 
several relief for his own injury. 

In consequence of these considerations is is altogether immaterial 
whether the acts in question are to be held as falling within the cat- 
egory of actual or constructive fraud. It is sufficient to say that 
those acts were a fraud on the law, the settled policy of which is to 
sedulously protect the capital stock of corporations, and to steadily 
annul all arrangements or devices whereby that policy can be thwart- 
ed. Thompson on Stock, sec. 201. In the forcible language of Mr. 
Justice Hunt : 

“The capital stock of a moneyed corporation is a fund for the pay- 
ment of its debts. It is a trust fund of which the directors are the 
trustees. It isa trust fund to be managed for the benefit of its 
shareholders during its life, and for the benefit of its creditors in the 
event of its dissolution. The duty is a sacred one, and cannot be 
disregarded. Its violation will not be undertaken by any just-mind- 
ed man, and will not be permitted by the courts. The idea that the 
capital of a corporation is a football to be thrown into the market for 
the purposes of speculation, that its value may be elevated or de- 
pressed to advance the interests of its managers, is a modern and 
wicked invention. Equally unsound is the opinion that the obliga- 
tion of a subscriber to pay his subscription may be released or sur- 
rendered to him by the trustees of the company. This has been of- 
ten attempted, but never successfully. The capital paid in, and prom- 
ised to be paid in, is a fund which the trustees can not squander or 
give away. They are bound to call in what is unpaid and carefully 
to husband it when it is received.” Upton vs. Tribilcock, 91 U. S., 47. 

Viewing the acts complained of as a fraud on the law, because a 
fraud on the rights of creditors, we cannot yield assent to the idea 
advanced that those acts were “ simple business transactions, such as 
daily occur in the world of trade.” 

If such transactions, by which creditors are deprived of that trust 
fund on which the law has told them to rely, are indeed, of frequent 
occurrence, the sooner the courts of the country set the seal of their 
condemnation upon such “simple business transactions” the better. 

And it must be apparent that if the acts of the two corporations 
which resulted in the cancellation and retirement of the capital 
stock, are to be regarded as lawful, then no liability could attach in 
consequence thereof, either to the corporations or their agents or di- 
rectors. 
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So that the affirmance of the legality of those acts on the part of 
the corporation of necessity closes any “rational avenue of redress,” 
even against those individuals “ by whom the spoliation was effected 
or promoted.” 

We are not prepared to accept as sound either the premise or the 
palpably obvious conclusions. 

The next point for consideration is the measure of the damage 
which has been sustained. Upon full consideration of the matter, 
we fully concur with the Circuit Court that the draft for $900,000, 
which at one time constituted a part of the assets of the Columbia 
Life Insurance Company, and was withdrawn by the defendant cor- 
poration, is, with legal interest, the proper measure of damages in 
the case. 

But even if the damages assessed by the Circuit Court were ex- 
cessive, no such point was made in the motion for new trial, no op- 
portunity was given that court to correct the enormous excess, if 
any there was, and it is too late to raise the point in this court for 
the first time. Sweet vs. Maupin, 65 Mo., 68, and cases cited. 

And finally, equitable jurisdiction may not be ousted because eith- 
er a judgment in money was asked and rendered. Equity frequently 
allows of such recoveries in order to avoid circuity of action. Post 
vs. Aitna Ins. Co., 43 Barb., 351; Mory on Ins., sec. 565 ; Carpenter 
vs. Mutual Safety Ins. Co., 4 Sand., Clay 408. 

The judgment of the Court of Appeals is reversed and that of the 
Circuit Court affirmed. 

All concur, except Ray, J., not sitting. 





LOWER COURT DECISIONS. 


ANSWERS IN APPLICATION. 


New York Superior Court.—General Term, Nov. 1880.—Appeal from 
Judgment. 


LOUISA M. FURNISS, Respondent, 
vs. 


MUTUAL LIFE INS. CO., Appellant. 


The application for the policy sued ‘upon, made by 'plaintiff’s husband in her 
name, contained the question: ‘Are your habits of life correct and temper- 
ate ? Have they always been so?” to which he answered, ‘‘ Yes; drink at 
times. 

Held, that the answers in the application being, by the fterms of the policy, 
made warranties, and plaintiff having (subsequent to making the applica- 
tion) sworn, in a petition in an action against her husband, that ever since 
their marriage he had been ‘addicted to the excessive use of intoxicating 
liquors, causing him to be frequently in a drunken and irresponsible condi- 
tion of mind,” and such petition being evidence in the case, its declarations 
were an admission which, when compared with the answers given in the ap- 
plication, shows that the latter did not give the facts as to his habits; and 
not being explained or shown to have been incorrect, the answers must be 
held to be untrue, and the policy, therefore, void, and verdict for defendant 
should have been directed. 


The action was on a policy of defendant that insured for the bene- 
fit of the plaintiff, her husband’s life. 

On the trial the testimony showed that the application for the 
policy was made by the husband for the plaintiff, and in her name, 
and her name was signed to it by him as her agent. The applica- 
tion contained the questions put to him : “Q. (A.) Are your habits 
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of life correct and temperate? (B.) Have they always been so?” 
And the answer was, “ Yes ; drink at times.” 

At the end of the testimony the defendant’s counsel claimed that 
the plaintiff had by the policy warranted the answer in the applica- 
tion to be true ; that by certain uncontradicted evidence the an- 
swer was untrue, and moved for a verdict for defendant. The mo- 
tion was denied and exceptions taken. 


Mr. Wituram Fouterton, for Appellants. 
Mr. Joun E. Parsons, for Respondent. 


Sepewick, J. 

On the trial it appeared that the plaintiff intermarried in 1865, 
with Leon Furniss, whose life was insured by the policy in action. 
The plaintiff on April 30, 1877, swore that a certain petition made 
by her in an action against her husband was true of her own knowl- 
edge, except such matters as were therein stated on information 
and belief, and as to such matters she believed the petition to be 
true. That petition contained the following assertions: “That ever 
since the marriage of the plaintiff and defendant, the said defend- 
ant has been addicted to the excessive use of intoxicating liquors, 
causing him to be very frequently in a drunken and irresponsible 
condition of mind.” These assertions are at variance with the dec- 
larations made by the application of the plaintiff for the insurance. 
The husband in that application gave ‘to the following questions 
these answers : “Q. (A.) Are your habits of life correct and tem- 
perate? (B.) Have they always been so?” “A. Yes ; drink at times.” 
It is clear that the answer means that he drinks at times in such 
quantity as still to leave him with correct and temperate habits of 
life. 

The application was made 9th September, 1874. The petition of 
the plaintiff that has been referred to, was evidence in the case as to 
the habits of life of Furniss at the time of the application. The 
declarations of the petition were an admission which, when com- 
pared with the answers that have been given, clearly shows that the 
latter did not give the facts as to his habits. The plaintiff testified 
that the language of the petition was the language of the lawyer 
who drew it, but she did not assert that the facts were not truly de- 
scribed by that language. 

This admission, nevertheless, the plaintiff was at liberty to explain 
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or to show to have been incorrect by evidence sufficient for that 
purpose. There was no explanation of the petition. She did not 
testify what facts she communicated to her lawyer, nor that the 
petition did not allege the facts as she said they were, nor that she 
did not understand the meaning of the language. She did not tes- 
tify to any facts that would tend to show that the application was 
true rather than the petition, or that the petition was incorrect. I 
have looked carefully at the testimony of the other witnesses to find 
if their testimony tended to show that the petition was incorrect. 
A very small portion of the testimony refers to a time that embraces 
the date of the application, but that part is not inconsistent with the 
admission of the plaintiff made in her petition. The evidence on 
this point that was given by the witnesses who spoke as to the year 
1874, was no doubt correct. The facts they described would not 
have justified a position that the deceased’s habit of life was not cor- 
rect or temperate in 1874. But such facts were not inconsistent with 
actual intemperance not known to them, or with a knowledge by 
plaintiff of facts that she specified and implied in her petition. As 
there was nothing that contradicted plaintiff's declaration, sworn to 
by her, that “ever since the marriage, the deceased had been ad- 
dicted to the excessive use of intoxicating liquors, causing him to 
be very frequently in a drunken and irresponsible condition of mind,” 
and nothing that explained it, it must be held that, like all other 
uncontradicted testimony, it required a disposition of the cause in 
accordance with it. The plaintiff had not personally signed the ap- 
plication, but she had contracted with the company that the con- 
tents of it were true. The policy runs, “In consideration of the 
statements and representations, or either of them, made and sub- 
mitted to its officers, etc., and contained in the application for their 
policy, (which application and all the statements and representa- 
tions therein contained, etc., are hereby approved and adopted by 
the applicant, and are warranted to have been true when made, 
and are by the parties referred to and made a part of their con- 
tract.”) By the application it was affirmed and declared by the 
plaintiff, the applicant above named, that the answers are true and 
correct, and expressly stipulated and agreed that the “above appli- 
cation and this declaration” shall form the basis of the contract, and 
that if untrue answers have been made, the said policy shall be- 
come null and void. (Barteaux vs. Phoenix M. L. Ins. Co., 69 N. 
Y., 595, and cases there cited.) 
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For these reasons I am of opinion that the motion to direct a 
verdict for defendant should have been granted. I am of opinion 
that the disposition of the case in other respects was correct. 

Judgment reversed and new trial ordered, with costs of the ap- 
peal to the appellant to abide the event. 


SUBROGATION IN CASE OF MORTGAGE INSURANCE. 


St. Louis, Mo., Court of Appeals.—Appeal from St. Louis Circuit 
Court. 


FRANKLIN A. DICK, Trustee or Isatan V. Wriu1ramson, Appellant, 
vs. 


FRANKLIN ‘FIRE INS. CoO.* 


The policy insured F. trustee of W. on his interest under a deed of trust. The 
interest of F. was that of trustee to secure a loan made by W. toM. The 
grantor of the deed covenanted to keep the building insured in a company 
satisfactory to W., the policies to be assigned or made payable to F., and 
the money to be held and applied to repayment of the cost of rebuilding by 
the grantor; and if the insurance was not kept up, W. might insure and 
the deed of trust should cover the cost of the insurance. The policy pro- 
vided that in case of loss the insured should assign to the company an in- 
terest in the deed of trust equal to the amount paid, provided the assign- 
ment should in no wise prejudice the insured’s claim under the deed of trust 
to recover the full amount of the loan and proper charges. Before the pol- 
icy was written, M. had executed a second deed ot trust to another party 
and had afterwards sold all his interest in the property. 


Held, that a mortgagee or trustee under deed of trust has an insurable interest 
distinct from that of the mortgagor or grantor. 


Held, that where the mortgagee or trustee insures his separate interest the 
company is entitled to subrogation against the mortgagor independent of 
any policy stipulation. But if the insurance is by the mortgagor he may 
recover the whole amount of the loss, and such insurances are not double 
insurance, 

In the absence of any agreement the mortgagor is not entitled to the benefit of 
an insurance by the mortgagee of his own interest. But if the insurance is 
effected under an arrangement with the mortgagor it will inure to his ben- 


* Decision rendered May, 1851. 





1881.] Dick, Trustee, vs. Franklin Fire Ins. Co. 469 


efit, and the insurer with knowledge of the fact will not be entitled to sub- 
rogation in the absence of a special stipulation. 


Held, that the trustee was here entitled to insure either for the benefit of his 
cestui que trust or the grantor, with or without the stipulation for subroga- 
tion. 


Held, that the company were entitled to be subrogated, and a refusal by the 
trustee justified their refusal to pay. 


Held, that the opinion of the trustee that the mortgaged premises were worth 
nothing above the claim was no excuse for refusing. 


Held, that a beneficial interest in the deed of trust was capable of assignment. 


Held, that the intention of the policy was that the assignment should be of the 
debt as well as the security, and the insurance being for the benefit of the 
cestui que trust he could not deny the right of the trustee to assign the debt 
and at the same time claim the benefit. 


Held, that parol evidence was inadmissible to vary the written contract. 


‘Turompson, J. 

This is an action upon a policy of insurance against fire. The ac- 
tion was originally brought to reform the policy, but it has been 
changed into an action to recover upon the policy according to its 
terms. This renders it unnecessary to consider a mass of testimony 
found in the record, which is not relevant to the present issue. 

The policy was written by the defendant company on the 24th day 
of April, 1874, and was kept alive by renewals until the loss sued 
for, which took place on the second day of October, 1877. The pol- 
icy by its terms insured F. A. Dick and Ben Farrar, trustees of 
Isaiah V. Williamson, “against loss or damage by fire to the amount 
of $3,500, * * * on their interest under deed of trust” in a 
certain building in St. Louis County. 

The interest of Dick and Farrar in the insured premises was that 
of trustees under a deed of trust executed on the first day of May 
1871, by John J. Murdock and wife to them to secure a loan of $30,- 
000 made by Isaiah V. Williamson to Murdock for a period of five 
years, at interest at the rate of eight per cent per annum, payable 
semi-annually, the principal debt being evidenced by a note for $30,- 
000, due 5 years after date, and the interest by tcn notes for $1,200 
each, maturing successively at every six months after the loan. 

Among other covenants of the grantors of the deed of trust was 
the following : “And, also, to keep the buildings on said parcels of 
land insured in a sum not less than sixteen thousand dollars until 
said notes be paid, in a company or companies satisfactory to the 
party of the third part, (Willliamson.) the policy or policies to be 
assigned or made payable to the parties of the second part, and the 
money collected thereon in case of fire to be held until said buildings 
be rebuilt by said first parties as collateral security for said notes, 
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and when rebuilt shall be applied in repayment of such building. 
If such insurance be not kept up, the party of the third part may 
pay the necessary premiums therefor, and all sums so paid shall be 
held secured by this deed of trust, for the repayment of which, and 
ten per cent per annum interest thereon, said property may be sold 
as below provided. Any failure by said first parties to comply with 
any of the provisions of this deed of trust shall, at the option of the 
third party, make said principal note immediately due.” 

The second paragraph in the policy of insurance was in the follow- 
ing words: “It is hereby agreed that in case of loss, the assured 
shall assign to this company an interest in this deed of trust equal to 
the sum of loss paid under this policy, provided the said assigment 
shall in no wise prejudice the assured’s claim under said deed of 
trust to recover the full amount of their loan and proper charges. 

Before the policy was written, namely, the 5th day of May 1873, 
Murdock and wife executed a second deed of trust by which they 
conveyed the premises in question to Robert M. Renick, as trustee 
for David H. Armstrong, to secure the latter against a liability which 
he had incurred to the extent of over $30,000 as indorser for Mur- 
dock. Moreover, the answer alleges and the reply does not deny— 
and it must, therefore, be taken as true—that on the 20th day of 
December, 1873, Murdock sold and conveyed all his right, title and 
interest in and to the premises to John G. Priest, and that Murdock 
has had no interest in the premises or any part of them since that 
time. There is evidence that all the premiums necessary to keep the 
policy in force were paid by Dick and Farrar, but were repaid to 
them by Armstrong, the second mortgagee. 

When the deed of trust matured, namely, on May Ist, 1876, Arm- 
strong, to protect his own interest, entered into a written contract 
with Williamson, in which he assumed and agreed to pay the debt 
secured by the deed of trust, and by which Williamson extended the 
time of payment for two years longer, namely, until May Ist, 1878, 
at the same rate of interest, for which Armstrong gave to Williamson 
four notes of $1,200 each, maturing successively every six months 
thereafter. 

It is alleged in the answer and not denied in the reply, and it is 
also proved by the testimony of a witness, that the defendant offered 
to pay the amount insured if the plaintiffs would assign to them an 
interest in the deed of trust equal to the sum which was to be paid, 
which offer was declined by the plaintiffs ; and that such an assign- 
ment was demanded by the defendant and refused by the plaintiffs 
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The ground on which the plaintiffs refused this assignment, as stated 
in their reply, are substantially these : 1. That although the clause 
providing for an assignment was a part of the contract, yet it was 
no part of the consideration of the contract. 2. That it was wholly 
immaterial to the rights of the parties in that, under the facts of the 
case, it conferred no right or benefit on the defendant. 3. That the 
defendant was not entitled to the assignment because it had paid no 
part of the loss. 4. That as the property was not worth the loan, 
interest and charges secured by the deed of trust, and, in fact, when 
sold under the deed of trust brought only $23,000, the assignment 
could not have been made without prejudice to the plaintiff's claim 
under the deed of trust. And the reply avers that the plaintiffs re- 
fused to make the assignment when demanded because it would have 
been prejudicial to their interest within the meaning of the language 
used in the policy. 

This suit was commenced on the 30th of April, 1878. On May Ist, 
1878, the two years for which Williamson’s loan had been extended 
in pursuance with the contract with Armstrong expired. The debt 
not being paid the property was advertised for sale under the deed 
of trust and sold on the 22d day of May, 1878, to Williamson for 
$23,000, he being the highest and best bidder. Defendant had no 
notice of the sale until after it had taken place. The case was tried 
by the court sitting as a jury. The court refused the following in- 
structions for the plaintiffs : 

“1. To entitle the defendant to an assignment of any portion of 
the deed of trust, the burden is on him to show that -the plaintiff 
was able to recover his whole debt, interest and charges, by sale un- 
der the deed of trust according to its terms. 

“2. The court declares the law to be that under the facts shown in 
evidence in this suit, the defendant has shown no defense to this 
action. 

“4. If the court find from the evidence that at and from the time 
when defendant requested an assignment of a portion of the deed of 
trust down to the time of the sale made by Farrar as trustee under 
the deed of trust the value of the property conveyed by the deed of 
trust was not sufficient to pay the whole amount of the debt and in- 
terest secured thereby, the defendant was not in any event entitled to 
have any assignment of any portion of said deed of trust. 

‘ 5. The deed of the trustee Farrar to Isaiah V. Williamson is evi- 
dence tending to prove the value of the premises described in the 
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deed of trust at the time of the sale of said premises made there- 
under.” 

The court gave, at the request of defendant, the following instruc- 
tions : 

“A. If it be found from the testimony adduced in this cause that 
before the policy sued on was made between the parties thereto, 
John J. Murdock had sold and conveyed by deed all his right, title 
and interest in the insured property to John G. Priest, then it is de- 
clared said Murdock had no insurable interest in said property at 
the time said policy was made, and no policy upon interest claimed 
to be that of Murdock could be enforced. 

“B. It is admitted by the pleadings that the policy sued on con- 
tains a provision in words as follows : 

“*Tt is hereby agreed that in case of loss the assured shall assign to 
this company an interest in said deed of trust equal to the sum of 
loss paid under this policy, provided the said assignment shall in no 
wise prejudice the assured’s claim under said deed of trust to recover 
the full amount of their loan and proper charges,’ and the true con- 
struction thereof is declared to be that upon payment of any loss un- 
der said policy the insurer was entitled at the time of payment to an 
assignment by the insured of an interest in said deed to an amount 
equal to the amount of loss paid, subject to the right of the insured 
to first have and receive from the proceeds of said deed of trust, or 
any collection thereunder, or the note or notes secured thereby, such 
sum as including the sum of loss paid would amount to the whole of 
the assured’s claim and all proper charges. And if it is found that 
upon the occurrence of the loss sued for, the insurer did offer to pay 
to the assured the loss in full if such assignment should be made, 
and the assured refused absolutely, denying the right of the insurer 
to any assignment whatever or at any time, and so continued to do 
to the commencement of this action, then the plaintiff cannot re- 
cover, and the verdict must be for the defendant. 

*C, The court declares that that portion of the policy in writing 
agreeing that the assured should assign an interest in the deed of 
trust upon payment of the loss as therein stated, was a covenant by 
the assured mutual with those of the insurer contained in the same 
instrument, and upon offer by the insurer to keep its covenants the 
assured was bound to stand ready and perform its covenant to assign 
such interest at the same moment, subject to the terms of the pol- 
icy that such assignment should not prejudice the right of the as- 
sured to recover their entire debt and proper charges ; and it is no. 
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excuse for the assured to refuse to make such assignment because 
they may have believed the property would not eventually, on 
sale under such deed of trust, bring the whole amount of their 
proper debt and charges. 

“D. The court declares the construction to be placed upon the con- 
tract of insurance sued on, is, that it was upon the interest of the 
assured as trustees, and under a deed of trust made to them by 
John J. Murdock and wife, May 1st, 1876, and that said interest so 
insured was entirely separate from and independent of any insurable 
interest said Murdock might, under any circumstances, have had in 
said premises insured as owner ; and that the interest of said trust- 
ees so insured was not the interest contemplated by or included in 
the terms of said deed of trust providing for insurance and payment 
of premiums, made by said trustees for insurance such as the policy 
made on their interest as distinguished from the interest of said 
Murdock were not legally chargeable against said Murdock under 
said deed of trust or otherwise. 

“E. The court declares that any agreement with David H.Armstrong, 
made by Isaiah V. Williamson on May 1st, 1876, is subsequent to the 
agreement of the parties to this action, and the insurer is not shown 
by the testimony to have had any notice of or given any assent to 
said agreement, and it can in no wise affect the rights of the insurer 
under their owx agreement as contained in said policy.” 

We take it to be well settled that a mortgagee or trustee in a deed 
of trust in the nature of a mortgage, has a separate insurable inter- 
est in the mortgaged or granted premises, distinct from that of the 
mortgagor or grantor. Carpenter vs. Providence Ins. Co., 16 Pet., 
495 ; Excelsior Fire Ins. Co. vs. Royal Ins. Co., 55 N. Y., 343 ; Fos- 
ter vs. Van Reed, 70 N. Y., 19; Suffolk Fire Ins. Co. vs. Boyden, 9 
Allen, 123-126 ; Honore vs. Lamar Fire Ins. Co., 51 IIL, 409. 

Where the mortgagee or trustee in such a deed effects an insur- 
ance of his separate interest in the mortgaged or granted property, 
and a loss supervenes which the insurer pays, the insurer is held, in 
most jurisdictions, entitled to subrogation in equity to the rights of 
the mortgagee or grantee as against the mortgagor or grantor, inde- 
pendent of any stipulation in the policy conferring such a right. 
AXtna Fire Ins. Co. va. Tyler, 16 Wend., 385; Honore vs. Lamar 
Fire Ins. Co., 51 Ill., 409 ; Sussex Ins. Co. vs. Woodruff, 26 N. J. L., 
541, 555 ; Concord, ete. Ins. Co. vs. Woodbury, 45 Me., 447, 453 ; 
Carpenter vs. Providence Ins. Co., 16 Pet., 495, 501; Norwich Fire 
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Ins. Co. vs. Boomer, 52, Ill, 442 ; Excelsior Fire Ins. Co. vs. Royal 
Ins. Co., 55 N. Y., 343, 359. 

This right of subrogation, so far as we know, is denied only in 
Massachusetts. King vs. State, etc., Ins. Co., 7 Cush., 1; Suffolk Fire 
Ins. Co. vs. Boyden, 9 Allen, 123. 

On the other hand, where an insurance is effected upon mortgaged 
property by the mortgagor, he will, notwithstanding the mortgage, 
be entitled to recover the full amount of the loss, not exceeding the 
insurance ; for the whole loss is his own and he remains personally 
liable to the mortgagee for the full amount of the debt secured by 
the mortgage. Carpenter vs. Providence Ins. Co., 16 Pet., 495, 501. 

Thus it is that the mortgagor may insure the mortgaged property 
to the extent of its value, and a mortgagee may insure his interest 
therein to the extent of the value of such interest, and this is not 
double insurance, for in order to constitute double insurance, both 
policies must be upon the same insurable interest. Adtna Fire Ins. 
Co. vs. Tyler, 16 Wend., 385, 396. 

The courts in so holding proceed upon the idea that policies of in- 
surance against fire are not in the nature of incidents to the property 
insured, but that they are special agreements with persons insuring 
them against such loss or damage as they may sustain, and not in- 
suring them against the loss or damage which some other person 
having an interest in the property may sustain. Carpenter vs. Prov. 
Ins. Co., 16 Pet., 495, 506. 

When a mortgagee insures his own interest without any agreement 
between him and the mortgagor therefor, and a loss accrues, the 
mortgagor is not entitled to have the sum paid upon such loss ap- 
plied in reducing or discharging the mortgage debt ; the mortgagee 
is entitled to recover the whole amount due. Concord, etc., Fire Ins. 
Co. vs. Woodbury, 45 Me., 447, 453 ; White vs. Brown, 2 Cush., 413 ; 
King vs. State, etc.. Ins. Co., 7 Cush., 1 ; Cushing vs. Thompson, 34 
Me., 496 ; Suffolk Fire Ins. Co. vs. Boyden, 9 Allen, 123-126. 

The mortgagee, may indeed, under an arrangement with the mort- 
gagor, insure the mortgaged property at the charge of the mort- 
gagor, or he may do so under a provision in the deed of mortgage 
making the premiums an additional charge upon the mortgage prop- 
erty, in either of which cases in the event of loss, the insurance 
money will be paid to the mortgagee, extinguishing pro tanto the 
debt of the mortgagor to the mortgagee ; or it will be applied to the 
restoration of the mortgaged premises, if the mortgage so direct. 
Waring vs. Loder, 53 N. Y., 581 ; Kernochan vs. N. Y. Bowery Fire 
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Ins. Co., 17 N. Y., 428, 441 ; Holbrook vs. American Ins. Co,, 1 Curt. 
C. C., 193, 199. See also Carruthers vs. Sheldon, 6 Taunt., 14. 

In such a case the mortgagor may maintain an action upon the 
policy, and to this end is entitled to sue in the name of the mortgagee. 
Norwich Fire Ins. Co. vs. Boomer, 52 IIL, 442, 446. 

If in such a case the insurer receives the premium knowing that it 
is paid by the mortgagor, or that by the terms of the deed of mort- 
gage it is an additional charge upon the mortgaged property, he will 
not, in the absence of a stipulation therefor in the policy, and as a 
mere matter of equity, be entitled to be substituted to the rights of 
the mortgagee against the mortgagor. Kernochan vs. N. Y. Bowery 
Fire Ins. Co., supra; Cone vs. Niagara Fire Ins. Co., 60 N. Y., 619, 
624, (affirming S. C., 3 Thomp. & Cook, 33.) 

Whatever view might be taken of the right of the insurance com- 
pany to subrogation, in a case like the present, it is clear that where 
the insurer has contracted with the insured for subrogation, as one 
of the conditions on which it assumes the risk, this contract is a 
good contract, which will be enforced in the courts, unless dis- 
charged by the acts of the parties themselves or by operation of 
law. The fact that the deed of trust gave the trustee the right to 
insure the mortgaged property at the expense of the grantor, making 
the cost of the insurance an additional charge upon the premises 
and providing that the insurance money collected, in case of a loss, 
should be applied to the rebuilding of the buildings destroyed, did 
not in any manner deprive the trustees of the right to effect an in- 
surance upon their own interest in the premises, and of contracting 
with the insurer to subrogate the latter to their own rights under the 
deed of trust, in proportion to the amount paid under the policy as 
a part of the consideration of the contract. They were entitled to 
insure for the benefit of the grantor without a stipulation for subro- 
gation ; they were equally entitled to insure for the benefit of their 
cestui que trust with such a stipulation. This question was distinctly 
ruled by the Court of Appeals of New York in Foster vs. Van Reed, 
70 N. Y., 19, 25, (reversing S. C., 5 Hun., 321.) It was there said by 
Miller, J.: “The contract under the insurance clause in the mort- 
gage authorized an insurance by the mortgagee of the property ; 
but the provision did not prohibit or prevent an insurance directly 
upon her interest as mortgagee, and as she had authority to make 
such insurance, it would seem to follow that she had a right to make 
such terms with the insurer as might be agreed upon ; it was op- 
tional and not compulsory, and entirely competent for the mortgagee 
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to procure a policy with or without the subrogation clause. The 
parties had a right to determine that when the insurers paid any loss 
to the insured, the insurers should be entitled to an assignment of 
the mortgage ; and such a provision is not in conflict with the insur- 
ance clause in the mortgage. Even although Mrs. Plank, (the mort- 
gagee,) made declarations after the contract was entered into, show- 
ing that the insurance was made under the clause in the mortgage, 
this statement cannot prevail against the contract in the policy which 
provides that her interest as mortgagee was insured ; and whatever 
arrangement preceded the policy could not affect or impair the rights 
of the company, who acted without knowledge of such an arrange- 
ment when the policy was issued. It is difficult to see how the in- 
surer can be deprived of the right to subrogation, when it is made 
a part of the contract that it shall enjoy such right. And whether 
the company knew of the agreement in the mortgage at the time of 
issuing the policy or assented to it, or otherwise, makes no differ- 
ence, for in either case the contract between Mrs. Plank and the 
company is unaffected by it.” So, in this case, the insurer may have 
known that the trustees had the right under the deed of trust to in- 
sure the granted premises for the joint benefit of the grantor in the 
deed and the beneficiary in the trust, and that any insurance money 
paid under such a contract of insurance would be applied to rebuild 
the buildings insured. It may have known of this; the deed of 
trust may have lain unfolded before the eyes of the agent when he 
countersigned and delivered the policy. But, nevertheless, the fact 
remains that, knowing that the trustees had also the right to effect a 
separate insurance upon their interest as trustees, it offered them for 
a stipulated premium a policy insuring their interest, and not the 
interest of the grantor in the deed, nor any joint interest of them- 
selves and the grantor ; and it offered it to them upon the terms that 
in case of loss they, the trustees, should assign to it an interest in 
the deed of trust equal to the sum of loss paid under the policy, 
provided such assignment should not prejudice the claim of the ben- 
eficiary in the trust to recover the full amount of his loan and proper 
charges. It offered in terms such an obligation upon such a condi- 
tion, and in accepting the contract the trustees accepted the condi- 
tion. And now they cannot hold it to the performance of the obli- 
gation without themselves discharging the condition. It is a case of 
muwual covenants ; they cannot enforce one without conceding the 
other. 


It was no answer for them to say : “ We cannot grant you such an 
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assignment, because the mortgaged premises are not worth the 
amount of our debt less the amount you are liable to pay as insurers.” 
They could not thus set up their own opinion in avoidance of their 
contract. That was to be judged by the event, and the insuring 
company had the right to participate in the shaping of the event. 
They had a right, not to an unqualified subrogation, but to subro- 
gation with the qualification that it should not operate to the preju- 
dice of the beneficiary in the deed of trust ; and that was what the 
learned judge of the Circuit Court declared as the law. An assign- 
ment of an interest in a deed of trust with such a proviso would 
have entitled them to be present at the sale which took place under 
the deed of trust and to bid for the protection of their own interest. 
Their presence might have produced such competitive bidding as 
would have caused the premises to sell for amount of the mortgage 
debt and charges, in which case they would have been entitled to 
receive back from the trustees what they had paid to them as insur- 
ance money, or they might have been willing to buy in the property 
for the full amount of the mortgage debt and charges, paying such 
amount to the trustees less the amount they had already paid them 
as insurance money. This right was denied them, and they had no 
actual notice of the sale, and no opportunity thus to protect their 
interests. In view of these things it cannot be said that the subro- 
gation clause in the policy was immaterial and no part of the consid- 
eration of the contract. This could not be said in any event ; for 
by the terms of the contract the parties have agreed that it is mate- 
rial, and that it is a part of the consideration. 

Nor do we see the force of the plaintiffs position that the deed of 
trust is not in its nature divisible ; that it cannot be carved up and 
a portion of it assigned by the trustees. As we understand it, any 
beneficial interest in land beyond a mere license or personal privi- 
lege is vendable to a person capable of taking ; and if an interest is 
vendible, obviously an undivided portion of that interest is vendible ; 
and an assignment of an undivided portion will confer upon the as- 
signee rights which may be worked out under the statute of parti- 
tion, or under the principle of courts of equity, and sometimes, no 
doubt, under ordinary actions at law. 

Nor do we think that there is force in the plaintiffs suggestion 
that the language of the policy does not require the trustees to as- 
sign the debt secured by the deed of trust or any portion of it. The 
answer to this position is that the evident intention of the parties was 
that there should be an assignment of the debt as well as the security 
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for the debt, (Foster vs. Van Reed, 70 N. Y., 19, 27,) and a contract 
of insurance, like any other contract, must be so construed as to 
give effect to the obvious intention of the contracting parties. 
Strictly speaking, the interest of the trustees was a naked power of 
sale. The assignment of such an interest to the insurer would be 
nugatory and absurd. In the sense of the policy, their interest un- 
der the deed of trust included the interest of the beneficiary in the 
deed ; and if he objects that they had no power to sign away his in- 
terest, there are two answers to his objection so far as it affects the 
right of the plaintiff to maintain this suit. The first is, that the 
trustees effected this insurance as his agents, they having no bene- 
ficial interest in the premises themselves. And it does not lie in the 
mouth of a principal to claim the benefit accruing to him under a 
contract made for him by his agent, and at the same time repudiate 
those portions of the contract which are not agreeable to him. He 
cannot affirm and disaffirm in the same breath. He cannot ratify it 
in part and avoid it in part. The second answer is that if the trust- 
ees had no power to make such an assignment, they are estopped 
from denying the want of such power. By agreeing to make such an 
assignment, they warranted that they had the power to make it ; 
and it does not lie in their mouths to say that their warranty was 
not true. 

Of course, our view of the case wholly excludes as immaterial the 
parol evidence in the record as to the meaning and intention of the 
parties to the contract. It may be true, as the plaintiff contends, 
that he and his co-trustee did not know that there was a subrogation 
clause in the policy. It may also be true, as the defendant contends, 
that it would not have written the policy without a subrogation 
clause. It may also be true that the premium paid, one per centum, 
was just what would have been paid had the policy been written up- 
on the interest of the mortgagor, or upon the joint interest of the 
mortgagor and mortgagee. With all these things we have nothing 
to do. The case stands before us now as an action at law upon a 
contract, and the parties must stand or fall upon their contract as 
they have made it. 

We have sufficiently answered, we think, the plaintiff's contention 
that the trustees could not assign to the insurer any greater rights 
than he had under the stipulation relating to insurance ; and that if 
he had made an absolute subrogation to the insurer, the latter would 
be as much bound by the stipulation in the deed as the trustees 
could be. The answer is that the trustees did not by the contract 
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purchase an insurance upon the interest of Murdock or upon the 
joint interest of Murdock and Williamson. They purchased an in- 
surance upon their own interest, and therefore this stipulation in the 
deed has no effect upon the question. Nor dothe cases cited by the 
plaintiff to this position sustain him. The case of Mercantile Ins. 
Co. vs. Caleb, 20 N. Y., 173, was a case of goods insured for their 
owners and damaged while in the hands of a common carrier. The 
insurance company paid the loss, taking the goods, which they sold 
for their own account, claiming that they had been subrogated by 
so doing to the right of action which the owners of the goods had 
against the carrier for his negligence in damaging the goods, and they 
accordingly brought suit against the carrier. The court held that 
they could not recover because there was a contract between the 
owners of the goods and and the carrier that in case of loss or dam- 
age for which the carrier might be liable, he should have the bene- 
fit of any insurance effected upon the goods by or for the owners. 
This contract, it was held, was binding upon the owners of the 
goods and the insurance company, by virtue of being subrogated to 
the rights of the owners, could not acquire any higher rights against 
the carrier than they had. The second case, Foster vs. Van Reed, 
5 Hun., 321, was, as already stated, reversed by the Court of Appeals 
of New York, (7 N. Y., 19.) In the third case, Waring vs. Loder, 53 
N. Y., 585, the courts say: “It becomes unnecessary to consider 
whether the underwriter was, by the form of the contract of insur- 
ance, entitled to be subrogated in the absence of any agreement be- 
tween the mortgagor and mortgagee, to the mortgage security and 
the claim against the mortgagor, or whether the company could have 
defended an action to recover for the loss, on the ground that the 
right of subrogation had been defeated by the act of the assured. 
These questions are between other parties.” 

Where there is no provision for subrogation in the policy, it may 
be proper in some cases to hear parol evidence on the question 
whether it was intended to effect the insurance upon the interest of 
the mortgagor, that of the mortgagee or both, and to submit these 
questions to the jury. Irving vs. Richardson, 2 Barn. & Ad., 198. 

But where there is a distinct agreement for subrogation, this nec- 
essarily excludes the idea that the policy was taken out for the bene- 
fit of the mortgagor. Parol evidence that such was the fact would 
be inadmissible on familiar grounds ; because it would vary or con- 
tradict the written agreement of the parties, and the question could 
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not be submitted to the jury, for it is error to submit to a jury the 
construction of a written contract. 

In none of the cases relied upon by plaintiff, except the reversed 
case of Foster vs. Van Reed, 5 Hun., 321, was there an express 
agreement in the policy that, in the event of the insurer paying the 
loss to the mortgagee, it should have an assignment of the mortgage. 
Plaintiff's counsel make a mistake in supposing that such was the 
effect of the clause of the policy in Suffolk Fire Ins. Co. vs. Boyden, 
9 Allen, 123. The language there used was: “ And whenever this 
company shall pay any loss, the assured agrees to assign over all his 
rights to recover satisfaction therefor from any other person or per- 
sons, town or other corporation.” This obviously was a general 
clause in the company’s policies, intended to pass to the insurer such 
rights of action as the owner of goods would have against a common 
carrier in case of their loss, other than by the act of God or of the 
public enemy, or such as the owner of a building would have against 
an incendiary, or against a railway negligently setting fire to it, or 
negligently cutting a fireman’s hose and thereby preventing the ex- 
tinguishment of a fire, which, if extinguished, would not have con- 
sumed it, as in the case of Metallic Compression Casting Co. vs. 
Fitchburg R. R. Co., 109 Mass.,277. The Massachusetts court in deny- 
ing the right of subrogation, held that the clause in question did not 
affect the case, because, said the court, “the mortgage debt is not in 
any sense the right to recover satisfaction for the loss by fire.” 

The judgment is affirmed. Judge Baxewett concurs. Judge 
Lewis did not sit. 





